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PART I: 

 

THE DIVERSITY OF EXTERNAL AND TRADE UNION EXPERTISE  
FOR EUROPEAN WORKS COUNCILS WORKSHOP 

 

Strengthening EWCs – The diversity of external expertise 
 

Seminar held in Brussels on 29th January 2009 
 
The seminar focussed on two interlinked issue: first, the recast of the EWC directive and its consequences for the 
work and functioning of EWCs, including the role and involvement of experts. Second, the seminar presented a 
number of examples in what way experts might strengthen the capacities of EWCs in different contexts and 
projects. The target group of this seminar were EWC coordinators of the European Industry Federations (EIFs), 
EWC members, national full-time trade union officers (“internal” experts), and external experts (e.g. 
consultants) from different European countries. 
 
The workshop “diversity of external expertise” tackled an increasingly important development in the work and 
functioning of EWCs – the necessity of integrating external experts as additional players in the support network 
of EWCs. Not only in cases of complex nature it is useful for EWCs to appoint experts in order to obtain short 
time additional support and specialised knowledge in clearly defined issues. The involvement of experts is 
mentioned both in the old EWC directive and the recast EWC directive where it is stated, in the latter, that “The 
European Works Council or the select committee may be assisted by experts of its choice, in so far as this is 
necessary for it to carry out its tasks”. Experts do not only assist existing EWCs, but also assist special 
negotiation bodies (SNBs), whereas a clear distinction between external experts and trade union representatives 
(or “internal experts”), and their respective roles, is for the most part not given by the legislator.1 This is the 
reason why the different role of trade union representatives and external consultants has to be more clearly 
defined and discussed between the actors and EWCs. Thus, the seminar was a necessary pickup of the discussion 
for a better understanding of the role, functioning, collaboration, and relationship between external experts and 
trade unions in order to strengthen EWCs. 
 
The seminar was introduced by Reiner Hoffmann, deputy general secretary of ETUC, who reflected on the 
process of the recast EWC directive over the last 12 months. The deputy general secretary reminded the audience 
that Europe consists of different national legal frameworks, practices and requirements, which makes the work 
of EWC members difficult as they need a clear understanding of how and why industrial relations are organised 
differently in other Member States. As the complexity of EWCs work is intensifying, besides trade union 
experts, external experts are being called upon by EWCs more often in recent times. These experts, trainers and 
consultants provide a very wide range of services for EWCs, and some of these experts do not have any link to 
trade unions, but just profit from a growing consulting and training market on European level. The deputy 
general secretary of ETUC underlined that this “decoupling” from trade union positions is not only politically 
sensitive, but might also weaken the assertiveness of EWCs towards management in cases of conflicts during 
information and consultation processes. Moreover, Reiner Hoffmann stated that it is not enough to be “union-
friendly” for these consultants and other external experts, but that this attitude is only a prerequisite for their 
work with EWCs. He stated that better cooperation and coordination between external experts and the EIFs is 
absolutely necessary, also in order to avoid double work. While the process of the recast EWC directive is an 
                                                 
1  An exemption is article 5(4) of the recast EWC directive 2009/38/EC where it is stated that “Such experts and such 
trade union representatives may be present at negotiation meetings in an advisory capacity at the request of the special 
negotiating body”, because both external and internal experts are distinguished from each other  
(http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:122:0028:0044:EN:PDF). 
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example of good coordination between the EIFs, it is now necessary to link external experts as well with the 
work of trade unions on European and national level, in particular in their support to EWCs. 
 
Séverine Picard, legal adviser of ETUC, presented a number of new provisions of the recast directive and linked 
the improvements with recent company cases, in particular with Nokia and GdF/Suez. In the case of Nokia, the 
management misleadingly defined the closure of the Nokia plant in Bochum (Germany) as not being of 
transnational nature and thus did not admit the role of the Nokia EWC in any information and consultation 
procedure. The breach of existing provisions will be presumably more difficult for the controlling undertaking in 
future, as the recast EWC directive has a more precise definition of transnational processes and thus strengthens 
the competence of EWCs. The second company example was given with the merger of Gaz de France and Suez. 
The central management of GdF informed the EWC of GdF only one day before the public announcement was 
made. The merger was delayed as the French Highest Court of Justice decided that much more time was 
necessary and thus confirmed the EWC of GdF their right for a proper information and consultation procedure. 
These and similar other examples of mergers gave evidence of the urgent necessity of a reviewed definition of 
information and consultation processes. The new definitions in the recast EWC directive are clearly improved; 
but some ambiguities have remained in the formulation of some provisions, such as: 
 
“The arrangements for informing and consulting employees shall be defined and implemented in such a way as 
to ensure their effectiveness and to enable the undertaking or group of undertakings to take decisions effectively” 
(Directive 2009/38/EC, Article 1(2). 
 
The question over the “effective” functioning of EWC will certainly be an issue over the years to come. The 
discussion after Picard’s presentation focussed in particular on the recast directive's provisions concerning the 
involvement of experts. 
 
The first session involved external experts and workers’ representatives from Germany, Hungary and France, and 
gave evidence for the wide range of different contexts of the work of external experts, but also showed the limits 
of consulting, in particular if trade unions are not fully integrated in the consulting process. The first example 
was given by Professor Klaus Kost, director of PCG Project Consult based in Essen (Germany), and Sadiye 
Mesci, chairwoman of the local works council of Avery Dennison/Paxar in Sprockhoevel, a global textile 
producer. The local workers’ representatives intended to establish an EWC because they realised after Avery 
Dennison acquired Paxar and production was relocated from Germany to Italy that decisions are not made on 
local, but on European level. Central management did not inform the workers’ representatives about the exact 
number of European employees and production sites, a prerequisite for a formal request to establish an EWC. 
After the local trade union branch did not initially intend to push the issue, the chairwoman decided to involve 
PCG as an external expert, by official appointment of ETUF-TCL (European Trade Union Federation – textile, 
clothing and leather). The main task was to work out a dossier with key figures of this company, as a prerequisite 
for the official proposal to establish an EWC. PCG admitted that they did also not succeed to obtain the 
necessary information from the central management yet, and that the proposal failed until today, also due to a 
lack of resources of the responsible EIF. The discussion after the presentation was critically assessing the “added 
value” for the workers’ representatives of integrating an external expert. 
 
The second presentation was given by the external expert Ildikó Kren from solution4.org in Budapest (Hungary). 
Kren presented two company cases were she was involved by assisting workers’ representatives. In the first case 
solution4.org was involved by assisting the local works council at a production site in Hungary to establish an 
EWC. The site belongs to Wolf Group, a German-based aluminium foundry with activities in a number of 
European countries. The initiative failed because of the anti-union attitude of the company and the threat to close 
the site if the workforce would pursue this initiative. Moreover, the involved trade unions could not agree on a 
common strategy to circumvent the pressure of the employer and thus withdrew their plans. Besides the failed 
assistance to establish an EWC, the expert conducted training sessions for the local works council. The expert 
presented also the case of IBM. The existing EWC of IBM assigned the expert with the objective to expand their 
network to the IBM sites in Hungary. By drawing from her contacts to the Hungarian trade union movement, 
Kren helped the EWC to establish trusted relationships with local and national full-time officers. In the 
following discussion it was criticised that this sort of assistance is a core task of the responsible EIF, and 
therefore the debate touched upon the repartition of roles and responsibilities between actors involved within 
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EWCs: experts (assistance for specific topics) and trade unions (coordination of the EWC). On the other side the 
expert stated that not all unions in Hungary and other countries of Central/Eastern Europe are organised in 
national confederations and EIFs and that they often compete with each other – which makes it difficult for 
EWCs and EIFs likewise to establish contacts in the New Member States.  
 
The first two presentations of external experts showed a certain lack of capacities and resources of involved 
unions on national and European level which triggered lively discussions between experts and union 
representatives during the seminar. Both presentations also give evidence that the central management can easily 
avoid the establishment of EWCs, if the employer is not willing to accept formal workers’ representations in the 
company on national and European level, although information and consultation rights are legally binding on the 
territory of the European Union. 
 
Jean Jacques Paris, expert of Groupe Alpha based in Paris (France), gave the last presentation of the first session. 
He presented the case of Eramet, a French mining and metallurgical corporation. Groupe Alpha assists the EWC 
of Eramet on a long-time basis, which certainly offers more possibilities in terms of strategy development and 
deepened company knowledge in comparison to short-time projects. According to French law, the involvement 
of external experts for EWCs is not only easier to achieve, but results in stable and trusted relationships between 
advisers and EWC members. Moreover, the external expert becomes over the years also an expert for the whole 
corporation. The French expert reflected in particular on the role of external experts in the consulting process. He 
saw the main role of experts in creating time and space frames for real social and territorial dialogues between 
employees and employers and to anticipate the future development of the whole corporation and its single 
entities. The Groupe Alpha expert analytically reflected on the nature of consulting on different territorial levels 
(European, national, local), being multi-dimensional (corporate law, economics, finance, social etc.) and 
depended on different players (in the companies and external), for example in the process of restructuring, as in 
the case of Eramet.  
 
The second session involved experts from France, Italy, and Germany. The first presentation was given by 
Philippe Morvannou from Syndex, Paris (France). He presented the case of ArcelorMittal, the biggest global 
steel producer, with extensive consulting services in the area of financial, economic and social expertise during 
restructuring. The expert gave an example of his work by explaining the consulting process over the last years as 
well as he gave concrete examples what have been reached for the EWC during the assistance of Syndex. 
 
Helmuth Gohde from TCI in Germany was the second speaker in this session, with a case of Deutsche Post/DHL 
EWC. The work for this global player with more than 60 thousand employees worldwide can be labelled as very 
diversified as the EWC has more than 80 members. This is why the assistance for this EWC has to include 
different consultants with different professional backgrounds. Most of the assignments of TCI are directly 
generated by trade unions on national and European level. 
 
Orietta Raghetti, director of Sindnova, presented another consulting case, for the EWC of the Italian “Ferrero” 
Group. Their assistance to the EWC started already in 1992 and can be thus presented as a successful long-term 
engagement. In contrast to the other external experts presenting at this seminar, Sindnova is a non-profit 
organisation with close links to the Italian trade union CISL. Sindnova work in most cases with joint mandates 
from employers and workers’ representatives likewise and have extensive experience in EWC training. Over the 
recent years Sindnova provided training for the EWC of Ferrero in following areas: flexibility of the labour 
market in Europe, the challenges of globalization, training, and qualifications, corporate social responsibility, the 
challenges of the expansion of the European Union, sustainable development, energy and the environment. The 
most recent training session was focussing on company logistics and organisation in times of globalisation. 
Besides training, the expert of Sindnova presented a number of studies conducted for the steering committee of 
the Ferrero EWC aiming at a strategic analysis of Ferrero's evolution as a company and at an improved 
coordination work of this transnational body. The Italian expert was able to transfer and to apply this long-term 
experience to other EWC training and consulting cases.  
 
The following discussion focussed on a critical assessment of the experts’ work from a trade union and EWC 
member perspective. It was criticised by a union representative that only “independent”, external, experts were 
presenting at this seminar. In general, three different groups of actors supporting EWCs were mentioned: First, 
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EIF coordinators; second, full-time trade union officers; and third, independent experts which work either with a 
trade union mandate or directly work with an EWC without a mandate and might thus undermine trade union 
positions. The third group of possible assignments can be conducted by consultants directly paid by the 
management with a clear objective of pushing out trade unions and undermining their positions. Thus it was 
suggested to compile an ETUC list of independent experts who work on European level and have trusted 
relationships with national trade unions and with the EIFs likewise. In other interventions, it was underlined that 
(trusted) external or independent experts have a different role to play than trade union representatives and that it 
makes in many cases sense to integrate them in well defined projects with well defined roles. This means that 
these experts have additional tasks to do and cannot, as a matter of fact, replace trade union officers. One of the 
external experts stated that many EWCs do deliberately not want to work with trade union representatives and 
thus opt for independent experts (“The EWC chooses its expert and not the union”). Simon Cox, EWC 
coordinator of EFFAT, underlined that a lot depends on the agreement signed to establish the EWC, which in 
some cases states that external experts are nominated by the EIF. 
 
 
Common standards for trade union approval of EWC experts? 
One objective of the seminar was to discuss possible common standards for trade union approval of EWC 
external experts. The session was introduced by Simon Cox (EFFAT) and Bruno Demaître (ETUI) who 
presented some ideas on this issue. It was clearly stated that some experts involved in some EWCs undermine 
organised labour in regular cases and stand in conflict with trade unions and their agendas. It is necessary to 
differentiate between specialists such as legal advisers, accounting specialists, organisational and industry 
experts. These specialists are necessary to strengthen EWCs. Cox stated that the trade unions should give advice 
in terms of how these specialists can develop their specialisation further in order to meet the changing needs of 
EWC members. Besides these issue-specific specialists, generalists can also help to improve EWC work, for 
example by improving communication and coordination between actors. Here it is necessary to have a 
clarification of tasks between generalists and trade unions and to have a transparent and trusted relationship 
between each other. Bruno Demaître underlined that also trade unions on national and European level have many 
decent experts who have a deep knowledge of industries and companies and have the skills to advise EWCs. 
Thus, an in-house mapping of existing and potential “internal” experts could help to identify the right people as 
advisers to EWCs. 
 
The expert of Syndex, Philippe Morvannou, stated that his company is not working for the employers’ side. He 
observed that many problems occur for external experts on European level. First, access to information is 
difficult and scarce on European level in comparison to France (where this is legally regulated). Second, the 
clients show a very bad payment behaviour. Third, the market for EWC consulting is very limited and difficult to 
access. 
 
The EWC coordinator of the European Transport Workers’ Federation (ETF), Cristina Tilling, fully supports the 
idea of pooling experts, but she doubts that all experts who might attend EWC meetings can be found internally 
in the unions. Ian Methven, international officer of Unite, remarked that a company would probably not allow 
two experts in EWC meetings, one union (internal) expert and one independent (external) expert. Moreover, 
Methven suggests to compile a “white list” of experts who meet the standards of the trade unions. It would 
however be necessary to discuss and agree on the criteria used to draw-up such a white list. Jean-Claude Le 
Douaron (ETUI) added that work has to be done to improve the performance of the coordinators, nominated by 
the EIFs. He suggested that written and binding guidelines about the tasks could help to improve this 
coordination. He added that it makes no sense to mix-up coordinators with experts. 
 
In the end of this session, Simon Cox remarked that the recast directive clearly involves experts (specialists) 
during the consultation process of EWCs, and that management of companies have to give the time and 
resources for this, for example in form of in-depth studies and other projects which guarantee a real consultation 
of the workers’ representatives on European level. 
 
The last presentation was given by Alexandre Martin, Infopoint project officer at SDA, who informed the 
audience about the content, application details, and implementation examples of the EC budget line 04030303 on 
information and consultation of EWCs. The seminar was closed by Claudio Stanzani, director of SDA, who 
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stressed that this seminar, rather than reaching results and conclusions, is a starting point for a more detailed 
debate. Stanzani demanded more specialised skills for EWCs as the qualification needs are permanently 
changing and EWCs are reaching a new period of their existence which can be characterised by the necessity of 
a deeper understanding of complex processes in transnational corporations. New topics are on the agenda such as 
health and safety, collective agreements, and other contracts. Thus, the competences of EWCs have to adapt to 
the new realities in and outside of the corporation. 
 
The transfer of expert knowledge to EWCs is of course important, but has to be closely supervised and managed 
by trade unions, as “neutral” experts do not exist. External experts do not represent union interests and nobody 
guarantees for the quality of this advice and the ethics behind it. Thus, the assignment of experts needs to be 
organised by the unions, which still have room for improvement on this issue. Moreover, the selection of experts 
should be conducted in a transparent way, by clearly defining the criteria and common standards for trade union 
approval of EWC experts.  
 

 

 

 

 

 

 

 

 

 

 

 

 

 
The inputs of the various contributors to this Workshop – Jean-Jacques Paris, Simon Cox, Bruno 

Demaître, Séverine Picard, Klaus Kost, Ildiko Kren, Helmuth Gohde and Orietta Raghetti - are also 
downloadable from the SDA website:  

www.sda-asbl.org 
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PART II: 
 

The recast EWC directive: Better information and consultation right for 
European Works Councils?  

Brussels, THON Hotel,  23rd and 24th March 2009 

 

INTRODUCTION 

The EWC recast directive: steps forward and startin g point to go beyond! 
The effective exercise of information and consultation rights represents the key element to lead constructive and 
effective industrial relations, based on dialogue and cooperation, and a collaborative approach between business 
and workers' representatives is highly needed in the critical economic situations which we are currently facing. 
Now more than ever, considering the difficulties Europe is going through, strengthening workers' information 
and consultation rights, and in particular the rights of European Works Councils, is certainly the correct approach 
to tackle the negative impact of the economic crisis. Workers need effective information and consultation as 
chances to influence management decisions in order to anticipate and manage structural change in socially 
acceptable directions. Initiatives aimed at restructuring companies, especially in this critical social situation, 
need to be conceived though a constructive dialogue and possibly jointly envisaged decisions. More concretely, 
effective information and consultation procedures at European level should play a relevant role in the correct 
management of crisis measures. Well functioning EWCs have often proved to be capable to speak in terms of 
“strategy”: when too often only short term measures are on the table, full and effective information and 
consultation of EWCs are the paths to follow in order to keep into due consideration not only the long-term 
economical implications but also the social consequences of the severe economic situation. In some 
multinational companies affected by the crisis, dialogue and cooperation between management and EWC 
representatives, in the view of making the less painful decisions possible, have brought to acceptable solutions in 
terms of restructuring. The recast of the EWC directive, finally achieved 10 years after it was initially scheduled, 
represents a step forward in the promotion of information and consultation rights and the role of EWCs. First of 
all, significant improvements have been obtained in the definitions of information and consultation which are 
now more in line with the definitions contained in other pieces of European legislation. More particularly, an 
emphasis has finally been put on the timing and quality of the information and consultation processes. 
Concerning the setting-up of special negotiating bodies (SNBs) towards the creation of new EWCs, it will now 
be an obligation for every local management to transmit to the parties concerned the information (on the 
structure, number of employees) required for commencing negotiations. A new formula will be used for the 
composition of SNBs, guaranteeing a balanced representation and a minimum of 10 members. Furthermore, 
SNB members will now be entitled to meet without the employer before and after each meeting with central 
management. 

The already existing EWCs are governed by the agreements establishing them, and the provisions of the recast 
directive will not directly apply to them; but in cases of important changes in the structure of a company, such as 
a merger or a take over, new negotiations may start to adapt the existing EWC agreements. Continuity is ensured 
during transitions from one agreement to the other. Moreover, the role of European trade union organisations is 
now fully recognised: they have to be informed of the start of negotiations for new EWC agreements, and can be 
involved in these negotiations as experts at the service of the SNBs. Also, the recast directive clearly ensures that 
members of EWCs shall be granted the means required to fulfil their role as workers' representatives. The main 
example is given by the recognition of the right to training without salary reductions – a fundamental feature 
now granted, allowing EWC delegates to be properly “equipped” for taking the role they are expected and 
encouraged to play. Another new provision of the recast directive states that EWC members have to inform 
representatives of the employees of establishments, or in their absence, the workforce as a whole, of the content 
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and outcome of information and consultation procedures, therefore clarifying the complementarity and 
articulation between the European and local levels of worker representation. 

Finally, member States must ensure that, in the event of a failure to comply with the EWC Directive, sanctions 
are ‘adequate, proportionate and dissuasive’. 

These important changes in the legislative rules governing the life and functioning of EWCs represent a new 
potential for them to be active and effective actors on the industrial relations scene in Europe. Yet it has to be 
recognised that our demands have not been fully met, and that there still are “grey zones” with which EWCs, 
trade unions, workers will have to deal, as, for example, the definition of transnationality. However in this sense 
the opportunity and the challenge are now represented by the capacity to develop the improvements of the legal 
basis on the implementation ground: the achievements at the legislative level have now to be linked to the 
practice and experience acquired so far by EWCs and trade unions all over Europe. It will be part of the 
industrial relations practice – and part of the challenge – to ensure that EWCs substantially benefit from the 
advances offered by the formal wording of the recast directive. Even if Member States have two years, from the 
entry into force of the recast directive (foreseen for May 2009), to transpose it into national legislations, 
European and national trade unions have to start an action aimed at the promotion of EWCs in the sense of the 
recast now: on this new basis EWCs have to be supported to further develop their functions and potential.  

First of all, it will be important to make trade unionists, EWC members, practitioners and delegates deeply aware 
of the possibilities opened by the recast directive: information and training represent first main steps to be taken.  

Then, the action of the European and national trade unions has to be aimed at ensuring that the national 
transposition laws are fully respectful of the means of the recast. In a later stage, it will be necessary to try to 
compose the new legal features with a practice which is already quite satisfactory in certain cases, and which 
will enjoy the legislative improvements in some others. The result achieved through the approval of the recast is 
definitely not the end of the efforts in order to grant effectiveness to EWCs: the offensive goes on, towards a full 
and effective recognition of EWCs, in a framework of industrial relations which keeps information and 
consultation rights into due consideration as part of the dialogue devoted to shape, accompany and even 
anticipate changes in a way which is respectful of workers' social rights.  
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The recast EWC directive: Better information and consultation rights for European Works Councils? 

 

AGENDA  

EWC Recast Directive Conference, 23 rd-24th March 2009 
 

Thon Hotel -  Avenue du Boulevard 17, B-1210 Brussels (Métro: Rogier) 
 
23rd March 
 
09:30 Registration & coffee 

 

10:00 Opening and chair of the first session 
·  Claudio STANZANI,  Director of the Social Development Agency (SDA) 
 

10:15 Good things come to those who wait and act? The recast EWC directive and its perspectives 
I. Contributions from the European Institutions 

·  Vladimír ŠPIDLA , European Commission - Commissioner DG Employment, Social Affairs and Equal 
Opportunities 

·  Cyril COSME,  French Permanent Representation to the European Union, Social Attaché 
·  Jan CREMERS, European Parliament - MEP, Parliamentary Group of the Party of European Socialists 

(PES) 
·  Wolfgang GREIF, European Economic and Social Committee - Section Employment, Social Affairs 

and Citizenship, rapporteur on the EWC-recast 
II. Contributions from the European Social Partners 

·  Jørgen RØNNEST, Businesseurope, Social Affairs Director 
·  Reiner HOFFMANN,  ETUC – Deputy General Secretary 

Followed by a debate 
 

12:15 Lunch 
 

13:45 Rectifying legal uncertainties for EWCs (chair: Séverine PICARD, ETUC - Legal Adviser) 
·  Evelyne PICHOT, European Commission, DG Employment - Legal Officer - EU Labour Law: The 

improvements of the recast directive 
·  Filip DORSSEMONT, Université Catholique of Louvain (UCL): The shortcomings of the recast 

directive 
Followed by a discussion on legal certainties 
 

15:15 Coffee break 
 

15:45 Information and consultation rights in the view of the recast EWC directive – practical comments from EWC 
members and employers' representatives  (chair: Alexandre MARTIN, SDA - Infopoint) 

·  Marianne NAUD, director for social policy, AREVA 
·  Michael STEIN, Head of HR-Labour relations/bargaining policy, DEUTSCHE BANK AG  
·  Emmanuel COUVREUR. EWC chairman, Groupe RENAULT 
·  Claudio SOTTILE, EWC coordinator of BUZZI 

Followed by a discussion on "How will the recast directive be applied by the management and the EWCs?"  
 

17:45 End of first day 
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24th March 
 
08:30 Coffee 

09:00 Opening and chair of the first session 
·  Ludo VEKEMANS, SDA 
 

 The economic crisis and its impact on restructuring and employment in Europe 
·  Béla GALGÓCZI & Vera GLASSNER, Researchers at ETUI 
 

09:30 Strengthening EWCs in times of the economic crisis and the role of the European Industry Federations and their 
affiliates 

·  Patrick ITSCHERT,  ETUF:TCL, General Secretary 
·  Ivonne JACKELEN,  UNI Europa, EWC coordinator 
 

10:00 Discussion 
 

10:30 Coffee break 
 

10:45 Change, crisis, restructuring: better provisions of the new EWC directive? (chair: Christian WEIS, SDA) 
·  Reinhard REIBSCH, EMCEF, General Secretary,  with Bernd SCHUHMACHER , EWC chairman 

of RECKITT BENCKISER Group: Improving internal information and consultation procedures of 
EWCs 

·  Bruno DEMAITRE, ETUI Training department  with Nico VAN DER PLAS, EWC vice-chairman of 
AIR FRANCE-KLM:  Competence development for EWCs - Perspectives and requirements for 
innovative measures 

 
Followed by a discussion on the new provisions 
 

12:45 Conclusions 
·  Reiner HOFFMANN, ETUC, Deputy General Secretary 
 

13:00 Lunch 
 

 

C. Stanzani ; J. R� nnest ; C. Cosme ; R. Hoffmann ; W. Greif  ;  J. Cremers 
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SPEECH BY VLADIMIR ŠPIDLA 
 
Vladimír ŠPIDLA , European Commission - Commissioner DG Employment, Social Affairs and Equal 
Opportunities 

Ladies and Gentlemen, 

 
European companies are currently navigating in dangerous waters, and to weather the storm it is indispensable 
for all the ship’s occupants, the captain and the crew members, to work together. 
Because of the fact that they make it possible to implement the information and consultation of workers of 
European-size companies, the European Works Councils play a role of primary importance. 
I am thus happy to have the opportunity, once again, to discuss this aspect with the men and women who form 
the vital energy of these councils. And today my pleasure is even greater because this conference gives us a 
chance to draw some conclusions about the work we have been doing over the past months. 
On the occasion of the previous ETUC conference on the topic, held in June 2008, I had announced to you my 
intention to present a legislative proposal within the framework of the renewed Social Agenda. 
Since then much has been accomplished: 
·  the Commission adopted the legislative proposal announced in July 2008; 
·  the social partners adopted a joint opinion on this proposal; 
·  the Council and the Parliament reached a first reading agreement on this basis; 
·  and the completion work is coming to an end, preparing the ground for the adoption of the new directive. 
This progress is a shared success, which we owe to the common desire of the European institutions and social 
partners to reinvigorate the European Works Councils and improve their effectiveness. We also owe it to the 
efforts made by the French Presidency and the personal commitment Xavier Bertrand invested in this initiative: 
his help and desire to reach an agreement on a matter he considered top priority were decisive. 
I am also particularly happy to see represented at this conference all the actors who contributed to this success. 
This conference offers us an excellent opportunity for stressing once again the role and importance of the 
European Works Councils (1) and for evaluating the effects of the new Directive (2). 
 
Ladies and Gentlemen, 
 
Faced with the global dimension of the current upsets, we all know that local or national responses are no longer 
sufficient. Whether the policies be financial, industrial, or social, we need coordinated responses and actions at 
the European level to overcome the current difficulties and build the solutions for the future. 
For this purpose the action of the European Works Councils is essential for workers, the regions where the 
companies are established, and the economic sectors concerned, since: 
 
·  the European Works Councils provide an indispensable place for dialogue between business management and 

workers’ representatives, and among the social actors of the various countries; 
·  they make it possible to better understand the central questions of a complex situation and facilitate the 

pursuit of common solutions; 
·  they play a key role in anticipating and accompanying change, to reduce the negative impact of corporate 

restructuring operations; 
·  they also make it possible to better reconcile the interests of the various stakeholders. 
 
Yes, today more than ever, we need the EWCs. And the adoption of the new directive will enable them to fully 
fulfil their role. 
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Ladies and Gentlemen, 
 
The time has come to reinvigorate the European Works Councils. 
Within a short time the applicable legal framework will be profoundly revised to permit, in particular: 
·  clarification of the notions of worker information and consultation, 
·  organization of the structure among the various information and consultation levels, 
·  recognition of the role of the social partners in the implementation of new European Works Councils, 
·  permitting of the continuity and adaptation of the existing councils, 
·  explanation of the coordination and consultation procedures of the current committees put in place by default, 
·  lastly, explanation of the role of the council members. 
 
This new legal framework will become effective at the end of a two-year transposition period. This period also 
offers an opportunity to create new European Works Councils or to revise the functioning of the existing 
councils on the basis of the rules currently in effect. 
The purpose of these changes is to increase the quantity and improve the effectiveness of the European Works 
Councils, and also to strengthen legal security. 
Lastly, they will also serve to better organize the consultations at the national and European levels, particularly in 
the case of corporate restructuring. 
Today and tomorrow you will have the chance to analyse these changes in detail and discuss their impact. I 
sincerely believe that the adoption of a new legal framework for the European Works Councils will strengthen 
the social dimension of the European Union. 
Around fifteen years ago the European Works Councils were considered pioneers of social Europe. Today they 
can become its pillar. For this to be able to happen, they should be more numerous and more visible. 
 
Ladies and Gentlemen, 
 
Worker information and consultation at the European level are a necessity, not a luxury. Today we have the 
means necessary for developing and strengthening the effectiveness of the European Works Councils, whose 
usefulness no longer needs to be proven. 
You can be certain that we will proceed in this direction, taking into account all the wealth of discussions that 
will take place during this conference. 
 
Thanks you for your attention. 
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DETAILED OVERVIEW OF THE PROVISIONS OF THE  

RECAST DIRECTIVE 2009/38/CE 
on the establishment of a European Works Council or  a procedure in Community-scale undertakings and 
Community-scale groups of undertakings for the purp oses of informing and consulting employees: 
 

Key changes to the EWC Directive: 
·  Responsibility of the local management in providing information to open negotiations 
·  Composition of the Special Negotiating Body 
·  Information of the European Social Partners 
·  SNB: means to function 
·  SNB: role of the trade unions 
·  Content of the agreement 
·  Definition of information and consultation 
·  Transnational matters 
·  Collective representation 
·  Role of employees’ representatives 
·  Training right 
·  Link between national and European levels of information and consultation 
·  Adaptation clause and procedure in the event of the change of structure 
·  Impact of the recast Directive on existing agreements 
·  Composition of the EWC 
·  Setting up of a select committee 
·  Sanctions 

 
DIRECTIVE 94/45/EC RECAST DIRECTIVE 

RULES IN ESTABLISHING EWCs 

Preliminary Information for setting up an EWC 

No clear responsibility 
identified. 

Article 4.4 (new §) The judgements of the European Court of Justice (Boforst, Kühne &Nagel, ADS 
Anker) have been confirmed by the recast. Central management or the deemed central 
management shall be responsible for obtaining and transmitting to the parties concerned all 
information required for commencing negotiations for establishing a SNB and an EWC, in 
particular information concerning the structure of the undertaking or the group and its workforce. 
This obligation shall relate in particular to the information on the number of employees.  
See also recital 25 

Composition of the Special Negotiating Body 

Article 5.2b 
SNB shall have minimum 
of 3 and maximum of 17 
members. 

Article 5.2b (replace 5.2b and 5.2c). Members of the SNB shall be elected or appointed in 
proportion to the number of employees in each Member State. The minimum composition of an 
SNB is now 10 members. The rules for setting up an SNB, in particular the formula for the 
distribution of seats are now in line with the SE rules and are now the same across Member 
States (currently slight variations in the percentage thresholds)  

Information of the European Social Partners 

Article 5.2 (d). Central 
and local management 
shall be informed of 
composition of the SNB. 

Article 5.2 (d) The central management and local management and the competent European 
workers' and employers' organizations (including European industry Federations) shall be 
informed of the composition of the special negotiating body and of the start of the negotiations. 

SNB: means to function 

No provision Article 5.4. Before and after any meeting with the central management, SNBs shall be entitled to 
meet, using the necessary means for communication (i.e. with interpretation), without 
representatives of the central management being present.  

SNB: role of the trade unions 

No provision SNB will be entitled to be assisted by trade unions representatives when they negotiate their 
agreement. The role of the trade unions explicitly recognized. Recital 27 clarifies that the trade 
unions can also play a role in the renegotiation of EWC agreements.   
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Content of the agreement 

Article (6) (b).  
Composition of EWC, 
number of members,  
seats allocation;  the 
term of office; 
 
(c) functions and 
procedure for information 
and consultation of 
EWC; 
 
 
 
 
 
g) duration of 
agreement, procedure 
for its renegotiation. 

Article (6.2) 
(b) composition of the EWC, number of members, allocation of seats , taking into account 
needs for balanced representation of employees with regard to their activities, category and 
gender, and the term of office; 
 
 
 
(c) the functions and the procedure for information and consultation of the EWCs and the 
arrangements for linking information and consultation of the EWCs and national employee 
representation bodies, in compliance with the principles set out in Article 1(3). Recital 37 
clarifies that EWC can receive information earlier or at the same time as the national employee 
representation bodies but not after.  
 
(e) SNBs should define  where necessary, the composition, the appointment procedure, the 
functions and the procedural rules of the select committee. 
See also recital 30 
 
(g) They should define precisely the date of entry into force of the agreement and its duration, 
the arrangements for amending, terminating or renegotiating the agreement particularly in the 
event of a change of structure.  

RULES IN THE OPERATION OF EWCS 

Definition of information and consultation 

Article 2. 
 
No definition of 
information 
 
 
 
 
 
 
 
 
Consultation means 
exchange of views and 
establishment of 
dialogue between 
employees’ 
representatives and 
central management or 
any more appropriate 
level of management 

Article 2 
“Information’ means transmission of data by the employer to the employees' representatives in 
order to enable them to acquaint themselves with the subject matter and to examine it; 
information shall be given at such time, in such fashion and with such content as are 
appropriate to enable employees' representatives to undertake an in-depth assessment of the 
possible impact and, where appropriate, prepare for consultations with the competent organ of 
the Community-scale undertaking or Community-scale group of undertakings”. The definition, in 
line with the ETUC demand and closer to the one contained in the Ses Directive, specifies that 
employees’ representatives must receive the necessary information in due time in order to be 
able to carry out an in-depth examination in view of the consultation. 
See also recital 22. 
 
“Consultation’ means the establishment of dialogue and exchange of views between 
employees' representatives and central management or any more appropriate level of 
management, at such time, in such fashion and with such content as enables employees' 
representatives to express an opinion on the basis of the information provided about the 
proposed measures to which the consultation is related, without prejudice to the responsibilities 
of the management, and within a reasonable time, which may be taken into account within the 
Community-scale undertaking or Community-scale group of undertakings” 
See also recitals 14 and 23. 

Transnational matters 

Not defined in body of 
text but in subsidiary 
requirements n.1: EWC 
competence shall be 
limited to information and 
consultation on matters 
which concern company 
as a whole or at least 
two of its establishments 
situated in different 
Member States. 

(3)… the competence of the European Works Council and the scope of the information and 
consultation procedure for employees governed by this Directive shall be limited to 
transnational issues. 
 
(4) Matters shall be considered to be transnational where they concern the Community-scale 
undertaking or Community-scale group of undertakings as a whole, or at least two undertakings 
or establishments of the undertaking or group situated in two different Member States. 
 
See also Article 1.2 and recitals 12 and 16 
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Collective representation  

No provision Article 10(1). Without prejudice to the competence of other bodies or organization in this respect, 
the members of the European Works Council shall have the means required to apply the rights 
stemming from this Directive, to collectively represent the interests of the employees. This issue 
will be dealt with by the Member States through the transposition process. National legislation 
might be called at clarifying, for example, whether EWCs shall have the right to go to Court to 
defend themselves, and the necessary means to do that (i-e legal personality, financial but also 
communication facilities). The provision does not only regards EWC as collective representation 
bodies but also each of their members. 

Role of employees’ representatives 

No provision Article 10.2. Without prejudice to Article 8, the members of the European Works Council shall 
inform the representatives of the employees of the establishments or of the undertakings of a 
Community-scale group of undertakings or, in the absence of representatives, the workforce as a 
whole, of the content and outcome of the information and consultation procedure carried out in 
accordance with this Directive. 
See also recital 33 

Right to training 

No provision  Article 10.4. In so far as this is necessary for the exercise of their representative duties in an 
international environment, the members of the special negotiating body and of the European 
Works Council shall be provided with training without loss of wages. 

Link between national and European levels of inform ation and consultation 

No provision  Article 12 1. Information and consultation of the EWCs shall be linked with that of the national 
employee representation bodies, with due regard for the competences and areas of action of each 
and for the principles set out in Article 1(3). 
2. The arrangements for the links between the information and consultation of the EWCs and 
national employee representation bodies shall be established by the EWC agreement, without 
prejudice to the provisions of national law and/or practice on the information and consultation of 
employees. 
3. Where no such arrangements have been defined by agreement, the Member States shall 
ensure that the processes of informing and consulting are conducted in the EWCs as well as in 
the national employee representation bodies in cases where decisions likely to lead to substantial 
changes in work organisation or contractual relations are envisaged. 
Recital (37) clarifies that EWC can receive information earlier or at the same time as the national 
employee representation bodies but not after. This might imply the adaptation of national laws. 
See also recitals 21 and 29 

Adaptation clause and procedure in the event of the  change of structure  

No provision Article 13.  Where the structure of the company changes significantly (i.e. in case of merger, 
acquisition, division) the EWC(s) have to be adapted, following, where existing, adaptation rules 
set in the agreement(s) (them)selves.   
At least 3 of each of the existing EWC(s) must be involved in the negotiations (EWC).  
This clause applies to all agreements, including Article 13 Agreements and Article 6 Agreements 
which are signed or revised during the transition period.  
However, if the changes are significant, the available provisions in the affected agreement(s) are 
inadequate or they are in conflict with one another, and a request is made to establish a new 
agreement, or the company initiates negotiations, negotiations will start on the basis of the recast 
Directive (Articles 5, 6 & 7).  
Article 5(2). During the negotiations, the existing EWC will continue to operate.  
See also Article 6.2 g 

Impact of the recast Directive on existing agreemen ts 

Not relevant Article 14. The general principle is that new laws govern all agreements (transposition laws once 
they have entered into force). 
There are exceptions to this rule: Article 13 agreements (concluded before 22nd September 1996) 
do not fall under the scope of the recast Directive. However in case of a significant change of 
structure of the company(ies) the adaptation clause (new article 13) will apply. Any new agreement 
signed or article 6 agreement formally revised (signed) during the transposition phase (May 2009 - 
June 2011) will continue to operate on the basis of the old Directive even after the new laws come 
into force. In other words those agreements will be exempted from the new provisions. It is only if 
“exempted” agreements expire and when the parties to those agreements do not decide to renew 
or revise them that the provisions of the recast will apply. Agreements based on the subsidiary 
requirements:  the new provisions will apply as from June 2011. 
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CONCLUSIONS by REINER HOFFMANN   
 

European conferences always have different dimensions; I personally think that the ones involving European 
Works Councils delegates, as the one held in these days, are very fruitful, firstly because they always represent 
opportunities to strengthen networking. They represent opportunities to build up new relations, support each 
other, to give space to exchange of information and experience. I can certainly say that this conferences and the 
one we had in June 2008 have been organized with this clear aim. 
If I look at what we did at the last European EWC conference in June 2008, I realize that we have definitely 
made a step forward. 
 
This is not the moment to go for in-depth assessment; this has been discussed so far by experts and practitioners. 
We have learned a little bit about the difficult and - to some extent - certainly unusual process of this recast: we 
even discovered quite late that it was a recast and not a full revision. But I am still an optimist, especially in 
times of crises, and I think that this is a core challenge for all of us.  
Vera Glassner of ETUI gave us an overview during the working sessions of the current situation. I think you 
know all from your daily experiences that from this financial market crisis we are running into a major and 
significant labour market crisis, which could lead easily - as Jean-Claude Junker declared to the press – to big 
social crises. So what are our responses as trade unions towards that crisis?  
 
I am always keen and have sympathy to those who are arguing that every crisis offers opportunities. But will we 
be able to make use of these opportunities? From a trade union perspective, we have to make a distinction 
between what has to be done urgently and what we have to do in a more mid and long term perspective. And 
what we have to do urgently is certainly to avoid major impacts of the financial crack on the labour markets.  
 
A number of possible policy measures have been discussed within the ETUC, and have been put forward into the 
political debate. We can see first results, at last.  
 
Looking back to a couple of months ago in the area of macro-economic policies, I think we can say with good 
arguments that the situation has significantly changed, but what has been done is definitely not enough. Perhaps 
it is a little bit too late now, but we can reasonably affirm that the approach adopted so far is certainly not a 
European approach. This happens to be sufficiently clear when looking at the national recovery programmes 
developed so far, and at the measures that one has not been capable to jointly envisage at European level. The 
adoption of particular national measures - and muddling through - certainly will not lead us out of this crisis, but 
it has to be bared in mind that the recovery programme is not really a European one, while one lesson that should 
have been learnt out of the previous crisis and should be kept into due consideration nowadays too, is that the 
only effective response we can give is a European if not a global reform.  
 
In addition to short-term policies, we have to consider the longer and the medium term perspective. And on these 
grounds we have a number of opportunities. We should – we must! -make sure that such a crisis will not happen 
again! It certainly means that we have to put our markets in order, revise the regulatory asset. It mainly means 
that we can’t continue with these policies of liberalisation, of deregulation. We need to crash borders. Crashing 
borders means that we need a decent level of regulation at global level. In one week time, on April 2nd (2009), 
the so-called G-20 level will take place, and we will see how far and deeply the Heads of States and 
governments will be able to go to effectively re-regulate financial markets. 
 
What should be the objectives of this re-regulation?  The objective certainly has to be that we overcome this 
short-termism, that we overcome the shareholders’ value capitalism. This is “the” challenge, and can represent 
an opportunity for us.  We have to make sure that this deep crisis is not going to happen again. 
 
At the point we are, we have to make sure that, in such a crisis, we are also able to strengthen workers’ rights. In 
this respect, I think, European Works Councils have an important role to play. We are all aware of these 
shortcomings and we have discussed them. And you gave a number of examples of shortcomings. Still, I believe 
we should be more confident about our strengths. We have tools available. One precondition for succeeding with 
our purposes is that we use them much more effectively than we have done in the past.  
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This crisis represents a challenge for trade unionism, for us as trade-unionists. After identifying areas where we 
can improve our action, we have to do it at European level, on a European scale, without going muddling 
through at the national level. This also means, by the way, to strengthen our European trade union structures, 
European Industry Federations as well as the ETUC.  
 
Are we ready to face the crisis, to react on a European level, to do it in a compact way? And will this be the 
lesson which can be drawn out of this crisis?  
 
Experience teaches - and I think this is a strong argument we should put forward in times of crisis- that where 
workers representations are strong, this help in redirecting company policies. This basically is the objective that 
we must have in mind for European Works Councils. Redirecting company policy means re-think them towards 
long term orientation, towards sustainability which will finally allow not only to defend but also to create jobs. 
And we know how far strong workers representations might help in designing company strategies alternative to 
dismissals and mass redundancies.  
 
We know this by empirical evidence: strong workers’ representatives normally allow trade unions to be better 
off. This does not mean that all the problems can be solved, but it means that workers’ representations make 
workers not be the only ones to pay the price of the crisis. Certainly, taking part to the shaping of the “crisis 
asset” has a cost. Under what kind of conditions will we have a part in contrasting the negative effects of the 
crisis? The tool of collective bargaining is a potentially powerful one. Still, we have to be ready to find 
satisfactory answers to questions which continuously rise in the current situation: will we accept concession 
bargaining, and what will be the price? What will we get in return?  What I expect to get in return is certainly 
that collective bargaining will strengthen workers rights and workers participation at different levels.  
 
When it comes to the EWC directive, I think that we have a number of lessons to learn here, and a long agenda. 
The “Recast” came late, hopefully not too late. It does not even represent the ending point: in this recast version, 
there is again a revision clause. So certainly we will come back to it.  
 
What we have to do now is to carefully monitor the implementation. We’ve just learnt that the UK government 
had the intention to start very soon with it. For us, for the ETUC, that means the necessity to establish a task 
force, soon after the approval of the first version of the directive by the Council (this will be in May – again a 
little bit late, but I hope not too late!). So we will have to keep an eye on the implementation phase: on the one 
hand, we will have to have to watch over the loopholes that might occur in the implementation process at 
national level; on the other hand, we must also be aware that during the implementation process there is also 
room for improvement. A number of issues will depend on the asset given by the national labour law. For 
example when it comes to sanctions, but this will be possible also for other areas.  
 
We also have to watch on how we as trade unions we will be able to offer services to EWCs, to help them 
manage the crisis, to play an active role. I certainly can’t agree with those who are arguing that information and 
consultation rights do not necessarily give us the space to negotiate. Here again, it is very much up to us: what is 
the sense of information and consultation rights? We have a lot of examples of EWCs developing the capacity to 
urge management to sign agreements, for example to avoid mass redundancies and to make sure that no plant in 
Europe will be closed, to defend jobs, to make sure that employers will not play workers off against each other. 
 
Therefore we have to be deeply aware of our capabilities, of the possibilities we have and we must make sure 
that we are in the position and we have all the means allowing us to fully exploit these possibilities. 
 
What can we do as trade unions to make a fuller use of the legislative measures at our disposal?  An interesting 
ground is now represented by training. If we have to increase our efforts to build up capacities for EWCs, we 
must provide EWC delegates with competences that they can use in difficult times and circumstances. At 
European level, we have to increase our cooperation and our coordination.  
At least during this difficult process of the recast, the coordination and the cooperation with the Industry 
Federations was pretty successful. But we can’t stop here; we can take this experience as a basis to work further. 
And I think this is one of the lessons to draw from this conference.  
 



 18 

We have a primary responsibility. No legislator can help us in our task to make the instrument of the EWC recast 
directive work. Being aware of these shortcomings, under the political circumstances, we got something we have 
to make use of, and we have to be ambitious enough to improve it further. Having a good piece of legislation, 
having a highly monitored implementation phase at national level are good starting points; but we also know 
from experience that one can have a pretty good agreement which does not tell anything about the practice. On 
the other hand, we have good examples proving that even when the agreement is very bad, practice can be 
developed in the right direction … How to develop these right directions? Being able to use EWCs accordingly 
to the company policies: this is one of the orientations I think will lead us far beyond the crisis.  
 
In the next months, we will have to go through a very very difficult period. But it is up to us then to use this 
period as an opportunity to strengthen workers rights, to keep under control the transposition and the 
implementation of this directive. And certainly, the ETUC, together with the SDA and the European Industry 
Federations, with the support if the European Trade Union Institute, will continue to strengthen and improve the 
services for EWCs and their delegates. 
   
I hope to see you soon and let’s try to make the best out of the Recast Directive to support workers in the 
European Works Councils  ... Thanks a lot.  
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PART III: 
 
 

Complete text of Directive 2009/38/CE on the establishment of a 
European Works Council or a procedure in Community-scale 
undertakings and Community-scale groups of undertakings for the 
purposes of informing and consulting employees (Recast)
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TEXT OF DIRECTIVE 2009/38/EC 
of the European Parliament and of the Council of 6 May 2009 on the establishment of a European Works 
Council or a procedure in Community-scale undertakings and Community-scale groups of undertakings 
for the purposes of informing and consulting employees (Recast) Text with EEA relevance  
 
Official Journal L 122 , 16/05/2009 P. 0028 - 0044 

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION, 

Having regard to the Treaty establishing the European Community, and in particular Article 137 thereof, 

Having regard to the proposal from the Commission, 

Having regard to the opinion of the European Economic and Social Committee [1], 

Having consulted the Committee of the Regions, 

Acting in accordance with the procedure referred to in Article 251 of the Treaty [2], 

Whereas: 

(1) A number of substantive changes are to be made to Council Directive 94/45/EC of 22 September 1994 on the 
establishment of a European Works Council or a procedure in Community-scale undertakings and Community-
scale groups of undertakings for the purposes of informing and consulting employees [3]. In the interests of 
clarity, that Directive should be recast. 

(2) Pursuant to Article 15 of Directive 94/45/EC, the Commission has, in consultation with the Member States 
and with management and labour at European level, reviewed the operation of that Directive and, in particular, 
examined whether the workforce size thresholds are appropriate, with a view to proposing suitable amendments 
where necessary. 

(3) Having consulted the Member States and management and labour at European level, the Commission 
submitted, on 4 April 2000, a report on the application of Directive 94/45/EC to the European Parliament and to 
the Council. 

(4) Pursuant to Article 138(2) of the Treaty, the Commission consulted management and labour at Community 
level on the possible direction of Community action in this area. 

(5) Following this consultation, the Commission considered that Community action was advisable and again 
consulted management and labour at Community level on the content of the planned proposal, pursuant to 
Article 138(3) of the Treaty. 

(6) Following this second phase of consultation, management and labour have not informed the Commission of 
their shared wish to initiate the process which might lead to the conclusion of an agreement, as provided for in 
Article 138(4) of the Treaty. 

(7) It is necessary to modernise Community legislation on transnational information and consultation of 
employees with a view to ensuring the effectiveness of employees’ transnational information and consultation 
rights, increasing the proportion of European Works Councils established while enabling the continuous 
functioning of existing agreements, resolving the problems encountered in the practical application of Directive 
94/45/EC and remedying the lack of legal certainty resulting from some of its provisions or the absence of 
certain provisions, and ensuring that Community legislative instruments on information and consultation of 
employees are better linked. 

(8) Pursuant to Article 136 of the Treaty, one particular objective of the Community and the Member States is to 
promote dialogue between management and labour. 
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(9) This Directive is part of the Community framework intended to support and complement the action taken by 
Member States in the field of information and consultation of employees. This framework should keep to a 
minimum the burden on undertakings or establishments while ensuring the effective exercise of the rights 
granted. 

(10) The functioning of the internal market involves a process of concentrations of undertakings, cross-border 
mergers, take-overs, joint ventures and, consequently, a transnationalisation of undertakings and groups of 
undertakings. If economic activities are to develop in a harmonious fashion, undertakings and groups of 
undertakings operating in two or more Member States must inform and consult the representatives of those of 
their employees who are affected by their decisions. 

(11) Procedures for informing and consulting employees as embodied in legislation or practice in the Member 
States are often not geared to the transnational structure of the entity which takes the decisions affecting those 
employees. This may lead to the unequal treatment of employees affected by decisions within one and the same 
undertaking or group of undertakings. 

(12) Appropriate provisions must be adopted to ensure that the employees of Community-scale undertakings or 
Community-scale groups of undertakings are properly informed and consulted when decisions which affect them 
are taken in a Member State other than that in which they are employed. 

(13) In order to guarantee that the employees of undertakings or groups of undertakings operating in two or more 
Member States are properly informed and consulted, it is necessary to set up European Works Councils or to 
create other suitable procedures for the transnational information and consultation of employees. 

(14) The arrangements for informing and consulting employees need to be defined and implemented in such a 
way as to ensure their effectiveness with regard to the provisions of this Directive. To that end, informing and 
consulting the European Works Council should make it possible for it to give an opinion to the undertaking in a 
timely fashion, without calling into question the ability of undertakings to adapt. Only dialogue at the level 
where directions are prepared and effective involvement of employees’ representatives make it possible to 
anticipate and manage change. 

(15) Workers and their representatives must be guaranteed information and consultation at the relevant level of 
management and representation, according to the subject under discussion. To achieve this, the competence and 
scope of action of a European Works Council must be distinct from that of national representative bodies and 
must be limited to transnational matters. 

(16) The transnational character of a matter should be determined by taking account of both the scope of its 
potential effects, and the level of management and representation that it involves. For this purpose, matters 
which concern the entire undertaking or group or at least two Member States are considered to be transnational. 
These include matters which, regardless of the number of Member States involved, are of importance for the 
European workforce in terms of the scope of their potential effects or which involve transfers of activities 
between Member States. 

(17) It is necessary to have a definition of "controlling undertaking" relating solely to this Directive, without 
prejudice to the definitions of "group" or "control" in other acts. 

(18) The mechanisms for informing and consulting employees in undertakings or groups of undertakings 
operating in two or more Member States must encompass all of the establishments or, as the case may be, the 
group’s undertakings located within the Member States, regardless of whether the undertaking or the group’s 
controlling undertaking has its central management inside or outside the territory of the Member States. 

(19) In accordance with the principle of autonomy of the parties, it is for the representatives of employees and 
the management of the undertaking or the group’s controlling undertaking to determine by agreement the nature, 
composition, the function, mode of operation, procedures and financial resources of European Works Councils or 
other information and consultation procedures so as to suit their own particular circumstances. 
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(20) In accordance with the principle of subsidiarity, it is for the Member States to determine who the 
employees’ representatives are and in particular to provide, if they consider appropriate, for a balanced 
representation of different categories of employees. 

(21) It is necessary to clarify the concepts of information and consultation of employees, in accordance with the 
definitions in the most recent Directives on this subject and those which apply within a national framework, with 
the objectives of reinforcing the effectiveness of dialogue at transnational level, permitting suitable linkage 
between the national and transnational levels of dialogue and ensuring the legal certainty required for the 
application of this Directive. 

(22) The definition of "information" needs to take account of the goal of allowing employees representatives to 
carry out an appropriate examination, which implies that the information be provided at such time, in such 
fashion and with such content as are appropriate without slowing down the decision-making process in 
undertakings. 

(23) The definition of "consultation" needs to take account of the goal of allowing for the expression of an 
opinion which will be useful to the decision-making process, which implies that the consultation must take place 
at such time, in such fashion and with such content as are appropriate. 

(24) The information and consultation provisions laid down in this Directive must be implemented in the case of 
an undertaking or a group’s controlling undertaking which has its central management outside the territory of the 
Member States by its representative agent, to be designated if necessary, in one of the Member States or, in the 
absence of such an agent, by the establishment or controlled undertaking employing the greatest number of 
employees in the Member States. 

(25) The responsibility of undertakings or groups of undertakings in the transmission of the information required 
to commence negotiations must be specified in a way that enables employees to determine whether the 
undertaking or group of undertakings where they work is a Community-scale undertaking or group of 
undertakings and to make the necessary contacts to draw up a request to commence negotiations. 

(26) The special negotiating body must represent employees from the various Member States in a balanced 
fashion. Employees’ representatives must be able to cooperate to define their positions in relation to negotiations 
with the central management. 

(27) Recognition must be given to the role that recognised trade union organisations can play in negotiating and 
renegotiating the constituent agreements of European Works Councils, providing support to employees’ 
representatives who express a need for such support. In order to enable them to monitor the establishment of new 
European Works Councils and promote best practice, competent trade union and employers’ organisations 
recognised as European social partners shall be informed of the commencement of negotiations. Recognised 
competent European trade union and employers’ organisations are those social partner organisations that are 
consulted by the Commission under Article 138 of the Treaty. The list of those organisations is updated and 
published by the Commission. 

(28) The agreements governing the establishment and operation of European Works Councils must include the 
methods for modifying, terminating, or renegotiating them when necessary, particularly where the make-up or 
structure of the undertaking or group of undertakings is modified. 

(29) Such agreements must lay down the arrangements for linking the national and transnational levels of 
information and consultation of employees appropriate for the particular conditions of the undertaking or group 
of undertakings. The arrangements must be defined in such a way that they respect the competences and areas of 
action of the employee representation bodies, in particular with regard to anticipating and managing change. 

(30) Those agreements must provide, where necessary, for the establishment and operation of a select committee 
in order to permit coordination and greater effectiveness of the regular activities of the European Works Council, 
together with information and consultation at the earliest opportunity where exceptional circumstances arise. 
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(31) Employees’ representatives may decide not to seek the setting-up of a European Works Council or the 
parties concerned may decide on other procedures for the transnational information and consultation of 
employees. 

(32) Provision should be made for certain subsidiary requirements to apply should the parties so decide or in the 
event of the central management refusing to initiate negotiations or in the absence of agreement subsequent to 
such negotiations. 

(33) In order to perform their representative role fully and to ensure that the European Works Council is useful, 
employees’ representatives must report to the employees whom they represent and must be able to receive the 
training they require. 

(34) Provision should be made for the employees’ representatives acting within the framework of this Directive 
to enjoy, when exercising their functions, the same protection and guarantees as those provided to employees’ 
representatives by the legislation and/or practice of the country of employment. They must not be subject to any 
discrimination as a result of the lawful exercise of their activities and must enjoy adequate protection as regards 
dismissal and other sanctions. 

(35) The Member States must take appropriate measures in the event of failure to comply with the obligations 
laid down in this Directive. 

(36) In accordance with the general principles of Community law, administrative or judicial procedures, as well 
as sanctions that are effective, dissuasive and proportionate in relation to the seriousness of the offence, should 
be applicable in cases of infringement of the obligations arising from this Directive. 

(37) For reasons of effectiveness, consistency and legal certainty, there is a need for linkage between the 
Directives and the levels of informing and consulting employees established by Community and national law 
and/or practice. Priority must be given to negotiations on these procedures for linking information within each 
undertaking or group of undertakings. If there are no agreements on this subject and where decisions likely to 
lead to substantial changes in work organisation or contractual relations are envisaged, the process must be 
conducted at both national and European level in such a way that it respects the competences and areas of action 
of the employee representation bodies. Opinions expressed by the European Works Council should be without 
prejudice to the competence of the central management to carry out the necessary consultations in accordance 
with the schedules provided for in national legislation and/or practice. National legislation and/or practice may 
have to be adapted to ensure that the European Works Council can, where applicable, receive information earlier 
or at the same time as the national employee representation bodies, but must not reduce the general level of 
protection of employees. 

(38) This Directive should be without prejudice to the information and consultation procedures referred to in 
Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002 establishing a general 
framework for informing and consulting employees in the European Community [4] and to the specific 
procedures referred to in Article 2 of Council Directive 98/59/EC of 20 July 1998 on the approximation of the 
laws of the Member States relating to collective redundancies [5] and Article 7 of Council Directive 2001/23/EC 
of 12 March 2001 on the approximation of the laws of the Member States relating to the safeguarding of 
employees’ rights in the event of transfers of undertakings, businesses or parts of undertakings or businesses [6]. 

(39) Special treatment should be accorded to Community-scale undertakings and groups of undertakings in 
which there existed, on 22 September 1996, an agreement, covering the entire workforce, providing for the 
transnational information and consultation of employees. 

(40) Where the structure of the undertaking or group of undertakings changes significantly, for example, due to a 
merger, acquisition or division, the existing European Works Council(s) must be adapted. This adaptation must 
be carried out as a priority pursuant to the clauses of the applicable agreement, if such clauses permit the 
required adaptation to be carried out. If this is not the case and a request establishing the need is made, 
negotiations, in which the members of the existing European Works Council(s) must be involved, will 
commence on a new agreement. In order to permit the information and consultation of employees during the 
often decisive period when the structure is changed, the existing European Works Council(s) must be able to 
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continue to operate, possibly with adaptations, until a new agreement is concluded. Once a new agreement is 
signed, the previously established councils must be dissolved, and the agreements instituting them must be 
terminated, regardless of their provisions on validity or termination. 

(41) Unless this adaptation clause is applied, the agreements in force should be allowed to continue in order to 
avoid their obligatory renegotiation when this would be unnecessary. Provision should be made so that, as long 
as agreements concluded prior to 22 September 1996 under Article 13(1) of Directive 94/45/EC or under Article 
3(1) of Directive 97/74/EC [7] remain in force, the obligations arising from this Directive should not apply to 
them. Furthermore, this Directive does not establish a general obligation to renegotiate agreements concluded 
pursuant to Article 6 of Directive 94/45/EC between 22 September 1996 and 5 June 2011. 

(42) Without prejudice to the possibility of the parties to decide otherwise, a European Works Council set up in 
the absence of agreement between the parties must, in order to fulfil the objective of this Directive, be kept 
informed and consulted on the activities of the undertaking or group of undertakings so that it may assess the 
possible impact on employees’ interests in at least two different Member States. To that end, the undertaking or 
controlling undertaking must be required to communicate to the employees’ appointed representatives general 
information concerning the interests of employees and information relating more specifically to those aspects of 
the activities of the undertaking or group of undertakings which affect employees’ interests. The European 
Works Council must be able to deliver an opinion at the end of the meeting. 

(43) Certain decisions having a significant effect on the interests of employees must be the subject of 
information and consultation of the employees’ appointed representatives as soon as possible. 

(44) The content of the subsidiary requirements which apply in the absence of an agreement and serve as a 
reference in the negotiations must be clarified and adapted to developments in the needs and practices relating to 
transnational information and consultation. A distinction should be made between fields where information must 
be provided and fields where the European Works Council must also be consulted, which involves the possibility 
of obtaining a reasoned response to any opinions expressed. To enable the select committee to play the necessary 
coordinating role and to deal effectively with exceptional circumstances, that committee must be able to have up 
to five members and be able to consult regularly. 

(45) Since the objective of this Directive, namely the improvement of the right to information and to consultation 
of employees in Community-scale undertakings and Community-scale groups of undertakings, cannot be 
sufficiently achieved by the Member States and can therefore be better achieved at Community level, the 
Community may adopt measures, in accordance with the principle of subsidiarity as set out in Article 5 of the 
Treaty. In accordance with the principle of proportionality as set out in that Article, this Directive does not go 
beyond what is necessary in order to achieve that objective. 

(46) This Directive respects fundamental rights and observes in particular the principles recognised by the 
Charter of Fundamental Rights of the European Union. In particular, this Directive seeks to ensure full respect 
for the right of workers or their representatives to be guaranteed information and consultation in good time at the 
appropriate levels in the cases and under the conditions provided for by Community law and national laws and 
practices (Article 27 of the Charter of Fundamental Rights of the European Union). 

(47) The obligation to transpose this Directive into national law should be confined to those provisions which 
represent a substantive change as compared with the earlier Directives. The obligation to transpose the 
provisions which are unchanged arises under the earlier Directives. 

(48) In accordance with point 34 of the Interinstitutional Agreement on better law-making [8], Member States 
are encouraged to draw up, for themselves and in the interests of the Community, tables illustrating, as far as 
possible, the correlation between this Directive and the transposition measures, and to make them public. 

(49) This Directive should be without prejudice to the obligations of the Member States relating to the time 
limits set out in Annex II, Part B for transposition into national law and application of the Directives, 
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HAVE ADOPTED THIS DIRECTIVE: 

SECTION I 

GENERAL 

Article 1 

Objective 

1. The purpose of this Directive is to improve the right to information and to consultation of employees in 
Community-scale undertakings and Community-scale groups of undertakings. 

2. To that end, a European Works Council or a procedure for informing and consulting employees shall be 
established in every Community-scale undertaking and every Community-scale group of undertakings, where 
requested in the manner laid down in Article 5(1), with the purpose of informing and consulting employees. The 
arrangements for informing and consulting employees shall be defined and implemented in such a way as to 
ensure their effectiveness and to enable the undertaking or group of undertakings to take decisions effectively. 

3. Information and consultation of employees must occur at the relevant level of management and representation, 
according to the subject under discussion. To achieve that, the competence of the European Works Council and 
the scope of the information and consultation procedure for employees governed by this Directive shall be 
limited to transnational issues. 

4. Matters shall be considered to be transnational where they concern the Community-scale undertaking or 
Community-scale group of undertakings as a whole, or at least two undertakings or establishments of the 
undertaking or group situated in two different Member States. 

5. Notwithstanding paragraph 2, where a Community-scale group of undertakings within the meaning of Article 
2(1)(c) comprises one or more undertakings or groups of undertakings which are Community-scale undertakings 
or Community-scale groups of undertakings within the meaning of Article 2(1)(a) or (c), a European Works 
Council shall be established at the level of the group unless the agreements referred to in Article 6 provide 
otherwise. 

6. Unless a wider scope is provided for in the agreements referred to in Article 6, the powers and competence of 
European Works Councils and the scope of information and consultation procedures established to achieve the 
purpose specified in paragraph 1 shall, in the case of a Community-scale undertaking, cover all the 
establishments located within the Member States and, in the case of a Community-scale group of undertakings, 
all group undertakings located within the Member States. 

7. Member States may provide that this Directive shall not apply to merchant navy crews. 

Article 2 

Definitions 

1. For the purposes of this Directive: 

(a) "Community-scale undertaking" means any undertaking with at least 1000 employees within the Member 
States and at least 150 employees in each of at least two Member States; 

(b) "group of undertakings" means a controlling undertaking and its controlled undertakings; 

(c) "Community-scale group of undertakings" means a group of undertakings with the following characteristics: 

- at least 1000 employees within the Member States, 

- at least two group undertakings in different Member States, 
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and 

- at least one group undertaking with at least 150 employees in one Member State and at least one other group 
undertaking with at least 150 employees in another Member State; 

(d) "employees’ representatives" means the employees’ representatives provided for by national law and/or 
practice; 

(e) "central management" means the central management of the Community-scale undertaking or, in the case of 
a Community-scale group of undertakings, of the controlling undertaking; 

(f) "information" means transmission of data by the employer to the employees’ representatives in order to 
enable them to acquaint themselves with the subject matter and to examine it; information shall be given at such 
time, in such fashion and with such content as are appropriate to enable employees’ representatives to undertake 
an in-depth assessment of the possible impact and, where appropriate, prepare for consultations with the 
competent organ of the Community-scale undertaking or Community-scale group of undertakings; 

(g) "consultation" means the establishment of dialogue and exchange of views between employees’ 
representatives and central management or any more appropriate level of management, at such time, in such 
fashion and with such content as enables employees’ representatives to express an opinion on the basis of the 
information provided about the proposed measures to which the consultation is related, without prejudice to the 
responsibilities of the management, and within a reasonable time, which may be taken into account within the 
Community-scale undertaking or Community-scale group of undertakings; 

(h) "European Works Council" means a council established in accordance with Article 1(2) or the provisions of 
Annex I, with the purpose of informing and consulting employees; 

(i) "special negotiating body" means the body established in accordance with Article 5(2) to negotiate with the 
central management regarding the establishment of a European Works Council or a procedure for informing and 
consulting employees in accordance with Article 1(2). 

2. For the purposes of this Directive, the prescribed thresholds for the size of the workforce shall be based on the 
average number of employees, including part-time employees, employed during the previous two years 
calculated according to national legislation and/or practice. 

Article 3 

Definition of "controlling undertaking" 

1. For the purposes of this Directive, "controlling undertaking" means an undertaking which can exercise a 
dominant influence over another undertaking (the controlled undertaking) by virtue, for example, of ownership, 
financial participation or the rules which govern it. 

2. The ability to exercise a dominant influence shall be presumed, without prejudice to proof to the contrary, 
when an undertaking, in relation to another undertaking directly or indirectly: 

(a) holds a majority of that undertaking’s subscribed capital; 

(b) controls a majority of the votes attached to that undertaking’s issued share capital; 

or 

(c) can appoint more than half of the members of that undertaking’s administrative, management or supervisory 
body. 

3. For the purposes of paragraph 2, a controlling undertaking’s rights as regards voting and appointment shall 
include the rights of any other controlled undertaking and those of any person or body acting in his or its own 
name but on behalf of the controlling undertaking or of any other controlled undertaking. 
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4. Notwithstanding paragraphs 1 and 2, an undertaking shall not be deemed to be a "controlling undertaking" 
with respect to another undertaking in which it has holdings where the former undertaking is a company referred 
to in Article 3(5)(a) or (c) of Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of 
concentrations between undertakings [9]. 

5. A dominant influence shall not be presumed to be exercised solely by virtue of the fact that an office holder is 
exercising his functions, according to the law of a Member State relating to liquidation, winding up, insolvency, 
cessation of payments, compositions or analogous proceedings. 

6. The law applicable in order to determine whether an undertaking is a controlling undertaking shall be the law 
of the Member State which governs that undertaking. 

Where the law governing that undertaking is not that of a Member State, the law applicable shall be the law of 
the Member State within whose territory the representative of the undertaking or, in the absence of such a 
representative, the central management of the group undertaking which employs the greatest number of 
employees is situated. 

7. Where, in the case of a conflict of laws in the application of paragraph 2, two or more undertakings from a 
group satisfy one or more of the criteria laid down in that paragraph, the undertaking which satisfies the criterion 
laid down in point (c) thereof shall be regarded as the controlling undertaking, without prejudice to proof that 
another undertaking is able to exercise a dominant influence. 

SECTION II 

ESTABLISHMENT OF A EUROPEAN WORKS COUNCIL OR AN EMPLOYEE INFORMATION AND 
CONSULTATION PROCEDURE 

Article 4 

Responsibility for the establishment of a European Works Council or an employee information and consultation 
procedure 

1. The central management shall be responsible for creating the conditions and means necessary for the setting-
up of a European Works Council or an information and consultation procedure, as provided for in Article 1(2), in 
a Community-scale undertaking and a Community-scale group of undertakings. 

2. Where the central management is not situated in a Member State, the central management’s representative 
agent in a Member State, to be designated if necessary, shall take on the responsibility referred to in paragraph 1. 

In the absence of such a representative, the management of the establishment or group undertaking employing 
the greatest number of employees in any one Member State shall take on the responsibility referred to in 
paragraph 1. 

3. For the purposes of this Directive, the representative or representatives or, in the absence of any such 
representatives, the management referred to in the second subparagraph of paragraph 2, shall be regarded as the 
central management. 

4. The management of every undertaking belonging to the Community-scale group of undertakings and the 
central management or the deemed central management within the meaning of the second subparagraph of 
paragraph 2 of the Community-scale undertaking or group of undertakings shall be responsible for obtaining and 
transmitting to the parties concerned by the application of this Directive the information required for 
commencing the negotiations referred to in Article 5, and in particular the information concerning the structure 
of the undertaking or the group and its workforce. This obligation shall relate in particular to the information on 
the number of employees referred to in Article 2(1)(a) and (c). 
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Article 5 

Special negotiating body 

1. In order to achieve the objective set out in Article 1(1), the central management shall initiate negotiations for 
the establishment of a European Works Council or an information and consultation procedure on its own 
initiative or at the written request of at least 100 employees or their representatives in at least two undertakings 
or establishments in at least two different Member States. 

2. For this purpose, a special negotiating body shall be established in accordance with the following guidelines: 

(a) The Member States shall determine the method to be used for the election or appointment of the members of 
the special negotiating body who are to be elected or appointed in their territories. 

Member States shall provide that employees in undertakings and/or establishments in which there are no 
employees’ representatives through no fault of their own, have the right to elect or appoint members of the 
special negotiating body. 

The second subparagraph shall be without prejudice to national legislation and/or practice laying down 
thresholds for the establishment of employee representation bodies. 

(b) The members of the special negotiating body shall be elected or appointed in proportion to the number of 
employees employed in each Member State by the Community-scale undertaking or Community-scale group of 
undertakings, by allocating in respect of each Member State one seat per portion of employees employed in that 
Member State amounting to 10 %, or a fraction thereof, of the number of employees employed in all the Member 
States taken together; 

(c) The central management and local management and the competent European workers’ and employers’ 
organisations shall be informed of the composition of the special negotiating body and of the start of the 
negotiations. 

3. The special negotiating body shall have the task of determining, with the central management, by written 
agreement, the scope, composition, functions, and term of office of the European Works Council(s) or the 
arrangements for implementing a procedure for the information and consultation of employees. 

4. With a view to the conclusion of an agreement in accordance with Article 6, the central management shall 
convene a meeting with the special negotiating body. It shall inform the local managements accordingly. 

Before and after any meeting with the central management, the special negotiating body shall be entitled to meet 
without representatives of the central management being present, using any necessary means for communication. 

For the purpose of the negotiations, the special negotiating body may request assistance from experts of its 
choice which can include representatives of competent recognised Community-level trade union organisations. 
Such experts and such trade union representatives may be present at negotiation meetings in an advisory capacity 
at the request of the special negotiating body. 

5. The special negotiating body may decide, by at least two-thirds of the votes, not to open negotiations in 
accordance with paragraph 4, or to terminate the negotiations already opened. 

Such a decision shall stop the procedure to conclude the agreement referred to in Article 6. Where such a 
decision has been taken, the provisions in Annex I shall not apply. 

A new request to convene the special negotiating body may be made at the earliest two years after the 
abovementioned decision unless the parties concerned lay down a shorter period. 

6. Any expenses relating to the negotiations referred to in paragraphs 3 and 4 shall be borne by the central 
management so as to enable the special negotiating body to carry out its task in an appropriate manner. 



 29 

In compliance with this principle, Member States may lay down budgetary rules regarding the operation of the 
special negotiating body. They may in particular limit the funding to cover one expert only. 

Article 6 

Content of the agreement 

1. The central management and the special negotiating body must negotiate in a spirit of cooperation with a view 
to reaching an agreement on the detailed arrangements for implementing the information and consultation of 
employees provided for in Article 1(1). 

2. Without prejudice to the autonomy of the parties, the agreement referred to in paragraph 1 and effected in 
writing between the central management and the special negotiating body shall determine: 

(a) the undertakings of the Community-scale group of undertakings or the establishments of the Community-
scale undertaking which are covered by the agreement; 

(b) the composition of the European Works Council, the number of members, the allocation of seats, taking into 
account where possible the need for balanced representation of employees with regard to their activities, 
category and gender, and the term of office; 

(c) the functions and the procedure for information and consultation of the European Works Council and the 
arrangements for linking information and consultation of the European Works Council and national employee 
representation bodies, in accordance with the principles set out in Article 1(3); 

(d) the venue, frequency and duration of meetings of the European Works Council; 

(e) where necessary, the composition, the appointment procedure, the functions and the procedural rules of the 
select committee set up within the European Works Council; 

(f) the financial and material resources to be allocated to the European Works Council; 

(g) the date of entry into force of the agreement and its duration, the arrangements for amending or terminating 
the agreement and the cases in which the agreement shall be renegotiated and the procedure for its renegotiation, 
including, where necessary, where the structure of the Community-scale undertaking or Community-scale group 
of undertakings changes. 

3. The central management and the special negotiating body may decide, in writing, to establish one or more 
information and consultation procedures instead of a European Works Council. 

The agreement must stipulate by what method the employees’ representatives shall have the right to meet to 
discuss the information conveyed to them. 

This information shall relate in particular to transnational questions which significantly affect workers’ interests. 

4. The agreements referred to in paragraphs 2 and 3 shall not, unless provision is made otherwise therein, be 
subject to the subsidiary requirements of Annex I. 

5. For the purposes of concluding the agreements referred to in paragraphs 2 and 3, the special negotiating body 
shall act by a majority of its members. 
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Article 7 

Subsidiary requirements 

1. In order to achieve the objective set out in Article 1(1), the subsidiary requirements laid down by the 
legislation of the Member State in which the central management is situated shall apply: 

- where the central management and the special negotiating body so decide, 

- where the central management refuses to commence negotiations within six months of the request referred to in 
Article 5(1), 

or 

- where, after three years from the date of this request, they are unable to conclude an agreement as laid down in 
Article 6 and the special negotiating body has not taken the decision provided for in Article 5(5). 

2. The subsidiary requirements referred to in paragraph 1 as adopted in the legislation of the Member States must 
satisfy the provisions set out in Annex I. 

SECTION III 

MISCELLANEOUS PROVISIONS 

Article 8 

Confidential information 

1. Member States shall provide that members of special negotiating bodies or of European Works Councils and 
any experts who assist them are not authorised to reveal any information which has expressly been provided to 
them in confidence. 

The same shall apply to employees’ representatives in the framework of an information and consultation 
procedure. 

That obligation shall continue to apply, wherever the persons referred to in the first and second subparagraphs 
are, even after the expiry of their terms of office. 

2. Each Member State shall provide, in specific cases and under the conditions and limits laid down by national 
legislation, that the central management situated in its territory is not obliged to transmit information when its 
nature is such that, according to objective criteria, it would seriously harm the functioning of the undertakings 
concerned or would be prejudicial to them. 

A Member State may make such dispensation subject to prior administrative or judicial authorisation. 

3. Each Member State may lay down particular provisions for the central management of undertakings in its 
territory which pursue directly and essentially the aim of ideological guidance with respect to information and 
the expression of opinions, on condition that, at the date of adoption of this Directive such particular provisions 
already exist in the national legislation. 

Article 9 

Operation of the European Works Council and the information and consultation procedure for workers 

The central management and the European Works Council shall work in a spirit of cooperation with due regard 
to their reciprocal rights and obligations. 

The same shall apply to cooperation between the central management and employees’ representatives in the 
framework of an information and consultation procedure for workers. 
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Article 10 

Role and protection of employees’ representatives 

1. Without prejudice to the competence of other bodies or organisations in this respect, the members of the 
European Works Council shall have the means required to apply the rights arising from this Directive, to 
represent collectively the interests of the employees of the Community-scale undertaking or Community-scale 
group of undertakings. 

2. Without prejudice to Article 8, the members of the European Works Council shall inform the representatives 
of the employees of the establishments or of the undertakings of a Community-scale group of undertakings or, in 
the absence of representatives, the workforce as a whole, of the content and outcome of the information and 
consultation procedure carried out in accordance with this Directive. 

3. Members of special negotiating bodies, members of European Works Councils and employees’ representatives 
exercising their functions under the procedure referred to in Article 6(3) shall, in the exercise of their functions, 
enjoy protection and guarantees similar to those provided for employees’ representatives by the national 
legislation and/or practice in force in their country of employment. 

This shall apply in particular to attendance at meetings of special negotiating bodies or European Works 
Councils or any other meetings within the framework of the agreement referred to in Article 6(3), and the 
payment of wages for members who are on the staff of the Community-scale undertaking or the Community-
scale group of undertakings for the period of absence necessary for the performance of their duties. 

4. In so far as this is necessary for the exercise of their representative duties in an international environment, the 
members of the special negotiating body and of the European Works Council shall be provided with training 
without loss of wages. 

Article 11 

Compliance with this Directive 

1. Each Member State shall ensure that the management of establishments of a Community-scale undertaking 
and the management of undertakings which form part of a Community-scale group of undertakings which are 
situated within its territory and their employees’ representatives or, as the case may be, employees abide by the 
obligations laid down by this Directive, regardless of whether or not the central management is situated within 
its territory. 

2. Member States shall provide for appropriate measures in the event of failure to comply with this Directive; in 
particular, they shall ensure that adequate administrative or judicial procedures are available to enable the 
obligations deriving from this Directive to be enforced. 

3. Where Member States apply Article 8, they shall make provision for administrative or judicial appeal 
procedures which the employees’ representatives may initiate when the central management requires 
confidentiality or does not give information in accordance with that Article. 

Such procedures may include procedures designed to protect the confidentiality of the information in question. 

Article 12 

Relationship with other Community and national provisions 

1. Information and consultation of the European Works Council shall be linked to those of the national employee 
representation bodies, with due regard to the competences and areas of action of each and to the principles set 
out in Article 1(3). 
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2. The arrangements for the links between the information and consultation of the European Works Council and 
national employee representation bodies shall be established by the agreement referred to in Article 6. That 
agreement shall be without prejudice to the provisions of national law and/or practice on the information and 
consultation of employees. 

3. Where no such arrangements have been defined by agreement, the Member States shall ensure that the 
processes of informing and consulting are conducted in the European Works Council as well as in the national 
employee representation bodies in cases where decisions likely to lead to substantial changes in work 
organisation or contractual relations are envisaged. 

4. This Directive shall be without prejudice to the information and consultation procedures referred to in 
Directive 2002/14/EC and to the specific procedures referred to in Article 2 of Directive 98/59/EC and Article 7 
of Directive 2001/23/EC. 

5. Implementation of this Directive shall not be sufficient grounds for any regression in relation to the situation 
which already prevails in each Member State and in relation to the general level of protection of workers in the 
areas to which it applies. 

Article 13 

Adaptation 

Where the structure of the Community-scale undertaking or Community-scale group of undertakings changes 
significantly, and either in the absence of provisions established by the agreements in force or in the event of 
conflicts between the relevant provisions of two or more applicable agreements, the central management shall 
initiate the negotiations referred to in Article 5 on its own initiative or at the written request of at least 100 
employees or their representatives in at least two undertakings or establishments in at least two different Member 
States. 

At least three members of the existing European Works Council or of each of the existing European Works 
Councils shall be members of the special negotiating body, in addition to the members elected or appointed 
pursuant to Article 5(2). 

During the negotiations, the existing European Works Council(s) shall continue to operate in accordance with 
any arrangements adapted by agreement between the members of the European Works Council(s) and the central 
management. 

Article 14 

Agreements in force 

1. Without prejudice to Article 13, the obligations arising from this Directive shall not apply to Community-scale 
undertakings or Community-scale groups of undertakings in which, either 

(a) an agreement or agreements covering the entire workforce, providing for the transnational information and 
consultation of employees have been concluded pursuant to Article 13(1) of Directive 94/45/EC or Article 3(1) 
of Directive 97/74/EC, or where such agreements are adjusted because of changes in the structure of the 
undertakings or groups of undertakings; 

or 

(b) an agreement concluded pursuant to Article 6 of Directive 94/45/EC is signed or revised between 5 June 
2009 and 5 June 2011. 

The national law applicable when the agreement is signed or revised shall continue to apply to the undertakings 
or groups of undertakings referred to in point (b) of the first subparagraph. 
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2. Upon expiry of the agreements referred to in paragraph 1, the parties to those agreements may decide jointly 
to renew or revise them. Where this is not the case, the provisions of this Directive shall apply. 

Article 15 

Report 

No later than 5 June 2016, the Commission shall report to the European Parliament, the Council and the 
European Economic and Social Committee on the implementation of this Directive, making appropriate 
proposals where necessary. 

Article 16 

Transposition 

1. Member States shall bring into force the laws, regulations and administrative provisions necessary to comply 
with Article 1(2), (3) and (4), Article 2(1), points (f) and (g), Articles 3(4), Article 4(4), Article 5(2), points (b) 
and (c), Article 5(4), Article 6(2), points (b), (c), (e) and (g), and Articles 10, 12, 13 and 14, as well as Annex I, 
point 1(a), (c) and (d) and points 2 and 3, no later than 5 June 2011 or shall ensure that management and labour 
introduce on that date the required provisions by way of agreement, the Member States being obliged to take all 
necessary steps enabling them at all times to guarantee the results imposed by this Directive. 

When Member States adopt those provisions, they shall contain a reference to this Directive or be accompanied 
by such a reference on the occasion of their official publication. They shall also include a statement that 
references in existing laws, regulations and administrative provisions to the directive repealed by this Directive 
shall be construed as references to this Directive. Member States shall determine how such reference is to be 
made and how that statement is to be formulated. 

2. Member States shall communicate to the Commission the text of the main provisions of national law which 
they adopt in the field covered by this Directive. 

Article 17 

Repeal 

Directive 94/45/EC, as amended by the Directives listed in Annex II, Part A, is repealed with effect from 6 June 
2011 without prejudice to the obligations of the Member States relating to the time limit for transposition into 
national law of the Directives set out in Annex II, Part B. 

References to the repealed Directive shall be construed as references to this Directive and shall be read in 
accordance with the correlation table in Annex III. 

Article 18 

Entry into force 

This Directive shall enter into force on the 20th day following its publication in the Official Journal of the 
European Union. 

Article 1(1), (5), (6) and (7), Article 2(1), points (a) to (e), (h) and (i), Article 2(2), Articles 3(1), (2), (3), (5), (6) 
and (7), Article 4(1), (2) and (3), Article 5(1), (3), (5) and (6), Article 5(2), point (a), Article 6(1), Article 6(2), 
points (a), (d) and (f), and Article 6(3), (4) and (5), and Articles 7, 8, 9 and 11, as well as Annex I, point 1(b), (e) 
and (f), and points 4, 5 and 6, shall apply from 6 June 2011. 
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Article 19 

Addressees 

This Directive is addressed to the Member States. 

Done at Strasbourg, 6 May 2009. 

For the European Parliament 

The President 

H.-G. Pöttering 

For the Council 

The President 

J. Kohout 

[1] Opinion of 4 December 2008 (not yet published in the Official Journal). 

[2] Opinion of the European Parliament of 16 December 2008 (not yet published in the Official Journal) and 
Council Decision of 17 December 2008. 

[3] OJ L 254, 30.9.1994, p. 64. 

[4] OJ L 80, 23.3.2002, p. 29. 

[5] OJ L 225, 12.8.1998, p. 16. 

[6] OJ L 82, 22.3.2001, p. 16. 

[7] Council Directive 97/74/EC of 15 December 1997 extending, to the United Kingdom of Great Britain and 
Northern Ireland, Directive 94/45/EC on the establishment of a European Works Council or a procedure in 
Community-scale undertakings and Community-scale groups of undertakings for the purposes of informing and 
consulting employees (OJ L 10, 16.1.1998, p. 22). 

[8] OJ C 321, 31.12.2003, p. 1. 

[9] OJ L 24, 29.1.2004, p. 1. 
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ANNEX I 

SUBSIDIARY REQUIREMENTS 

(referred to in Article 7) 

1. In order to achieve the objective set out in Article 1(1) and in the cases provided for in Article 7(1), the 
establishment, composition and competence of a European Works Council shall be governed by the following 
rules: 

(a) The competence of the European Works Council shall be determined in accordance with Article 1(3). 

The information of the European Works Council shall relate in particular to the structure, economic and financial 
situation, probable development and production and sales of the Community-scale undertaking or group of 
undertakings. The information and consultation of the European Works Council shall relate in particular to the 
situation and probable trend of employment, investments, and substantial changes concerning organisation, 
introduction of new working methods or production processes, transfers of production, mergers, cut-backs or 
closures of undertakings, establishments or important parts thereof, and collective redundancies. 

The consultation shall be conducted in such a way that the employees’ representatives can meet with the central 
management and obtain a response, and the reasons for that response, to any opinion they might express; 

(b) The European Works Council shall be composed of employees of the Community-scale undertaking or 
Community-scale group of undertakings elected or appointed from their number by the employees’ 
representatives or, in the absence thereof, by the entire body of employees. 

The election or appointment of members of the European Works Council shall be carried out in accordance with 
national legislation and/or practice; 

(c) The members of the European Works Council shall be elected or appointed in proportion to the number of 
employees employed in each Member State by the Community-scale undertaking or Community-scale group of 
undertakings, by allocating in respect of each Member State one seat per portion of employees employed in that 
Member State amounting to 10 %, or a fraction thereof, of the number of employees employed in all the Member 
States taken together; 

(d) To ensure that it can coordinate its activities, the European Works Council shall elect a select committee from 
among its members, comprising at most five members, which must benefit from conditions enabling it to 
exercise its activities on a regular basis. 

It shall adopt its own rules of procedure; 

(e) The central management and any other more appropriate level of management shall be informed of the 
composition of the European Works Council; 

(f) Four years after the European Works Council is established it shall examine whether to open negotiations for 
the conclusion of the agreement referred to in Article 6 or to continue to apply the subsidiary requirements 
adopted in accordance with this Annex. 

Articles 6 and 7 shall apply, mutatis mutandis, if a decision has been taken to negotiate an agreement according 
to Article 6, in which case "special negotiating body" shall be replaced by "European Works Council". 

2. The European Works Council shall have the right to meet with the central management once a year, to be 
informed and consulted, on the basis of a report drawn up by the central management, on the progress of the 
business of the Community-scale undertaking or Community-scale group of undertakings and its prospects. The 
local managements shall be informed accordingly. 
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3. Where there are exceptional circumstances or decisions affecting the employees’ interests to a considerable 
extent, particularly in the event of relocations, the closure of establishments or undertakings or collective 
redundancies, the select committee or, where no such committee exists, the European Works Council shall have 
the right to be informed. It shall have the right to meet, at its request, the central management, or any other more 
appropriate level of management within the Community-scale undertaking or group of undertakings having its 
own powers of decision, so as to be informed and consulted. 

Those members of the European Works Council who have been elected or appointed by the establishments 
and/or undertakings which are directly concerned by the circumstances or decisions in question shall also have 
the right to participate where a meeting is organised with the select committee. 

This information and consultation meeting shall take place as soon as possible on the basis of a report drawn up 
by the central management or any other appropriate level of management of the Community-scale undertaking 
or group of undertakings, on which an opinion may be delivered at the end of the meeting or within a reasonable 
time. 

This meeting shall not affect the prerogatives of the central management. 

The information and consultation procedures provided for in the above circumstances shall be carried out 
without prejudice to Article 1(2) and Article 8. 

4. The Member States may lay down rules on the chairing of information and consultation meetings. 

Before any meeting with the central management, the European Works Council or the select committee, where 
necessary enlarged in accordance with the second paragraph of point 3, shall be entitled to meet without the 
management concerned being present. 

5. The European Works Council or the select committee may be assisted by experts of its choice, in so far as this 
is necessary for it to carry out its tasks. 

6. The operating expenses of the European Works Council shall be borne by the central management. 

The central management concerned shall provide the members of the European Works Council with such 
financial and material resources as enable them to perform their duties in an appropriate manner. 

In particular, the cost of organising meetings and arranging for interpretation facilities and the accommodation 
and travelling expenses of members of the European Works Council and its select committee shall be met by the 
central management unless otherwise agreed. 

In compliance with these principles, the Member States may lay down budgetary rules regarding the operation of 
the European Works Council. They may in particular limit funding to cover one expert only. 

-------------------------------------------------- 
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ANNEX II 

PART A 
 
Repealed Directive with its successive amendments 
(referred to in Article 17) 
 
 
Council Dir. 94/45/EC | (OJ L 254, 30.9.1994, p. 64) | 
Council Dir. 97/74/EC | (OJ L 10, 16.1.1998, p. 22) | 
Council Dir. 2006/109/EC | (OJ L 363, 20.12.2006, p. 416) | 

 

PART B 
 
Time limits for transposition into national law 
(referred to in Article 17) 
Directive | Time limit for transposition | 
 
94/45/EC | 22.9.1996 | 
97/74/EC | 15.12.1999 | 
2006/109/EC | 1.1.2007 | 

 

ANNEX III 
Correlation table 

Directive 94/45/EC | This Directive | 

Correlation table 

Directive 94/45/EC | This Directive | 

Article 1(1) | Article 1(1) | 

Article 1(2) | Article 1(2), first sentence | 

— | Article 1(2), second sentence | 

— | Article 1(3) and (4) | 

Article 1(3) | Article 1(5) | 

Article 1(4) | Article 1(6) | 

Article 1(5) | Article 1(7) | 

Article 2(1)(a) to (e) | Article 2(1)(a) to (e) | 

— | Article 2(1)(f) | 

Article 2(1)(f) | Article 2(1)(g) | 

Article 2(1)(g) and (h) | Article 2(1)(h) and (i) | 

Article 2(2) | Article 2(2) | 

Article 3 | Article 3 | 

Article 4(1)(2) and (3) | Article 4(1)(2) and (3) | 

Article 11(2) | Article 4(4) |  

Article 5(1) and (2)(a) | Article 5(1) and (2)(a) | 

Article 5(2)(b) and (c) | Article 5(2)(b) | 

Article 5(2)(d) | Article 5(2)(c) | 

Article 5(3) | Article 5(3) | 

 

 

Article 5(4), first subparagraph | Article 5(4), first 
subparagraph | 

— | Article 5(4), second subparagraph | 

Article 5(4), second subparagraph | Article 5(4), third 
subparagraph | 

Article 5(5) and (6) | Article 5(5) and (6) | 

Article 6(1) and (2)(a) | Article 6(1) and (2)(a) | 

Article 6(2)(b) | Article 6(2)(b) | 

Article 6(2)(c) | Article 6(2)(c) | 

Article 6(2)(d) | Article 6(2)(d) | 

— | Article 6(2)(e) | 

Article 6(2)(e) | Article 6(2)(f) |  

Article 6(2)(f) | Article 6(2)(g) | 

Article 6(3)(4) and (5) | Article 6(3)(4) and (5) | 

Article 7 | Article 7 | 

Article 8 | Article 8 | 

Article 9 | Article 9  

— | Article 10(1) and (2) | 

Article 10 | Article 10(3) | 

— | Article 10(4) | 
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Article 11(1) | Article 11(1) | 

Article 11(2) | Article 4(4) | 

Article 11(3) | Article 11(2) | 

Article 11(4) | Article 11(3) | 

Article 12(1) and (2) | — | 

— | Article 12(1) to (5) | 

— | Article 13 | 

Article 13(1) | Article 14(1) | 

Article 13(2) | Article 14(2) | 

— | Article 15 | 

Article 14 | Article 16 | 

— | Article 17 | 

— | Article 18 | 

Article 16 | Article 19 | 

 

 

Annex | Annex I | 

Point 1, introductory wording | Point 1, introductory 
wording | 

Point 1(a) (partly) and point 2, second paragraph (partly) | 
Point 1(a) (partly) | 

Point 1(b) | Point 1(b) | 

Point 1(c) (partly) and point 1(d) | Point 1(c) | 

Point 1(c) (partly) | Point 1(d) | 

Point 1(e) | Point 1(e) | 

Point 1(f) | Point 1(f) | 

Point 2, first paragraph | Point 2 |  

Point 3 | Point 3 | 

Point 4 | Point 4 | 

Point 5 | — | 

Point 6 | Point 5 | 

Point 7 | Point 6 | 

— | Annexes II and III | 

 

TEXTS ON THE SDA WEBSITE  
 

The presentations by the contributors - Claudio Sottile – Buzzi – Unichem; Michael Stein – EWC Deutsche 
Bank ; Vera Glassner and Béla Galgóczy – European Trade Union Institute; Evelyne Pichot – European 

Commission ; Filip Dorssemont – UCL - FNRS and Jan Cremers -  PES Group – during this “EWC Recast 
Directive” Conference are downloadable from the SDA website. In addition to the English version, this 
report is also downloadable in other languages:  French, German, Polish and Czech on the SDA website 

(www.sda-asbl.org). 
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