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PART I:

THE DIVERSITY OF EXTERNAL AND TRADE UNION EXPERTISE
FOR EUROPEAN WORKS COUNCILS WORKSHOP

Strengthening EWCs — The diversity of external exp#ise

Seminar held in Brussels on 29 January 2009

The seminar focussed on two interlinked issuet, tinge recast of the EWC directive and its consages for the
work and functioning of EWCs, including the roleddanvolvement of experts. Second, the seminar piede
number of examples in what way experts might stiemgthe capacities of EWCs in different contextd a
projects. The target group of this seminar were E¥@Grdinators of the European Industry Federati@BE-s),
EWC members, national full-time trade union officefinternal” experts), and external experts (e.qg.
consultants) from different European countries.

The workshop “diversity of external expertise” teazkan increasingly important development in theknand
functioning of EWCs — the necessity of integratingernal experts as additional players in the sappetwork
of EWCs. Not only in cases of complex nature itiseful for EWCs to appoint experts in order to obthort
time additional support and specialised knowledyeclearly defined issues. The involvement of expést
mentioned both in the old EWC directive and thesst&EWC directive where it is stated, in the latfieat “The
European Works Council or the select committee bmaassisted by experts of its choice, in so fath&sis
necessary for it to carry out its tasks”. Experts ribt only assist existing EWCs, but also assigCisp
negotiation bodies (SNBs), whereas a clear distindietween external experts and trade union reptatves
(or “internal experts”), and their respective rolesfor the most part not given by the legisldtdiis is the
reason why the different role of trade union repngéstives and external consultants has to be meszly
defined and discussed between the actors and EWAQs, the seminar was a necessary pickup of tioesion
for a better understanding of the role, functioniogilaboration, and relationship between exteexaerts and
trade unions in order to strengthen EWCs.

The seminar was introduced by Reiner Hoffmann, tepeneral secretary of ETUC, who reflected on the
process of the recast EWC directive over the Iashanths. The deputy general secretary remindedutience
that Europe consists of different national legahfeworks, practices and requirements, which mdiesvork
of EWC members difficult as they need a clear ustaeding of how and why industrial relations argamised
differently in other Member States. As the complexaf EWCs work is intensifying, besides trade umio
experts, external experts are being called upoBEW\Cs more often in recent times. These expertsersand
consultants provide a very wide range of servioeEEMWCs, and some of these experts do not havéirdnto
trade unions, but just profit from a growing conigig and training market on European level. Theutiep
general secretary of ETUC underlined that this tadgating” from trade union positions is not only iicklly
sensitive, but might also weaken the assertiveoE&NCs towards management in cases of conflictingu
information and consultation processes. Moreovein® Hoffmann stated that it is not enough to beidn-
friendly” for these consultants and other extemgberts, but that this attitude is only a prereitgiifor their
work with EWCs. He stated that better cooperatiod eoordination between external experts and the
absolutely necessary, also in order to avoid dowulnlek. While the process of the recast EWC direciv an

! An exemption is article 5(4) of the recast EWC directive 2009/38/EC where it is stated that “Such experts and such

trade union representatives may be present at negotiation meetings in an advisory capacity at the request of the special
negotiating body”, because both external and internal experts are distinguished from each other
(http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2009:122:0028:0044:EN:PDF).



example of good coordination between the EIFss maw necessary to link external experts as wet wie
work of trade unions on European and national |emgbarticular in their support to EWCs.

Séverine Picard, legal adviser of ETUC, presentedmaber of new provisions of the recast directind bnked

the improvements with recent company cases, incpéat with Nokia and GdF/Suez. In the case of Mokie
management misleadingly defined the closure of Nlokia plant in Bochum (Germany) as not being of
transnational nature and thus did not admit the aflthe Nokia EWC in any information and considtat
procedure. The breach of existing provisions wélldsesumably more difficult for the controlling wrthking in
future, as the recast EWC directive has a moregwetefinition of transnational processes and #trengthens
the competence of EWCs. The second company examgdejiven with the merger of Gaz de France and.Suez
The central management of GdF informed the EWC d@ff @Gnly one day before the public announcement was
made. The merger was delayed as the French Hi@mstt of Justice decided that much more time was
necessary and thus confirmed the EWC of GdF tigit for a proper information and consultation pdgre.
These and similar other examples of mergers gawkeese of the urgent necessity of a reviewed dedimiof
information and consultation processes. The newwnitiehs in the recast EWC directive are clearlyphoved;

but some ambiguities have remained in the formaatif some provisions, such as:

“The arrangements for informing and consulting eayaes shall be defined and implemented in suchyaawa
to ensure their effectiveness and to enable therizking or group of undertakings to take decisieffsctively”
(Directive 2009/38/EC, Article 1(2).

The question over the “effective” functioning of EXAWill certainly be an issue over the years to coififee
discussion after Picard’s presentation focusseplaiticular on the recast directive's provisionsosmsning the
involvement of experts.

The first session involved external experts andken®’ representatives from Germany, Hungary andd¢eaand
gave evidence for the wide range of different cxistef the work of external experts, but also shibtte limits

of consulting, in particular if trade unions are fdly integrated in the consulting process. Thstfexample
was given by Professor Klaus Kost, director of PER@Gject Consult based in Essen (Germany), and Sadiy
Mesci, chairwoman of the local works council of AyeDennison/Paxar in Sprockhoevel, a global textile
producer. The local workers’ representatives intghtb establish an EWC because they realised Aftay
Dennison acquired Paxar and production was relddaten Germany to Italy that decisions are not made
local, but on European level. Central managemeahindi inform the workers’ representatives aboutedkact
number of European employees and production sitggerequisite for a formal request to establistE#/C.
After the local trade union branch did not inityalihtend to push the issue, the chairwoman dedidedvolve
PCG as an external expert, by official appointnefHETUF-TCL (European Trade Union Federation —itext
clothing and leather). The main task was to workaodossier with key figures of this company, gsexequisite
for the official proposal to establish an EWC. P@@mitted that they did also not succeed to obth@ t
necessary information from the central managemettand that the proposal failed until today, alse to a
lack of resources of the responsible EIF. The disicun after the presentation was critically assgstfie “added
value” for the workers’ representatives of intergtan external expert.

The second presentation was given by the exterpalrelldikdé Kren from solution4.org in Budapestuibary).
Kren presented two company cases were she wavaw/bly assisting workers’ representatives. In s ¢ase
solution4.org was involved by assisting the localkg council at a production site in Hungary toabish an
EWC. The site belongs to Wolf Group, a German-basedinium foundry with activities in a number of
European countries. The initiative failed becaush® anti-union attitude of the company and tiredhto close
the site if the workforce would pursue this initi@t Moreover, the involved trade unions could agtee on a
common strategy to circumvent the pressure of thpl@yer and thus withdrew their plans. Besidesf#iled
assistance to establish an EWC, the expert cordltiding sessions for the local works councileTéxpert
presented also the case of IBM. The existing EW(BBf assigned the expert with the objective to exptheir
network to the IBM sites in Hungary. By drawing ritcher contacts to the Hungarian trade union movémen
Kren helped the EWC to establish trusted relatigpsstwith local and national full-time officers. Ithe
following discussion it was criticised that thisrisof assistance is a core task of the responditie and
therefore the debate touched upon the repartitfomles and responsibilities between actors inviblwathin
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EWCs: experts (assistance for specific topics)teadk unions (coordination of the EWC). On the o#ide the
expert stated that not all unions in Hungary arfteocountries of Central/Eastern Europe are orgdnis
national confederations and EIFs and that theynofiempete with each other — which makes it diftidol
EWCs and EIFs likewise to establish contacts in\bes Member States.

The first two presentations of external expertswatb a certain lack of capacities and resourcesnajlved
unions on national and European level which trigdefively discussions between experts and union
representatives during the seminar. Both presentatilso give evidence that the central managecaentasily
avoid the establishment of EWCs, if the employardswilling to accept formal workers’ represerdat in the
company on national and European level, althoufgrrimation and consultation rights are legally biglbn the
territory of the European Union.

Jean Jacques Paris, expert of Groupe Alpha badearis (France), gave the last presentation dfitstesession.
He presented the case of Eramet, a French minidgreallurgical corporation. Groupe Alpha assisessEWC
of Eramet on a long-time basis, which certainlyecgfmore possibilities in terms of strategy develept and
deepened company knowledge in comparison to simogt{projects. According to French law, the invohesth
of external experts for EWCs is not only easiea¢hieve, but results in stable and trusted relakipps between
advisers and EWC members. Moreover, the exterrmredecomes over the years also an expert fowkiode
corporation. The French expert reflected in paldican the role of external experts in the coneglfirocess. He
saw the main role of experts in creating time gpate frames for real social and territorial diakegbetween
employees and employers and to anticipate the duti@velopment of the whole corporation and its Ising
entities. The Groupe Alpha expert analyticallyeefed on the nature of consulting on differentitianial levels
(European, national, local), being multi-dimensioeorporate law, economics, finance, social etmd
depended on different players (in the companiesexiternal), for example in the process of restmirty as in
the case of Eramet.

The second session involved experts from Franedy, land Germany. The first presentation was gikgn
Philippe Morvannou from Syndex, Paris (France). gfesented the case of ArcelorMittal, the biggesbal

steel producer, with extensive consulting servioethe area of financial, economic and social etgperduring

restructuring. The expert gave an example of higkwy explaining the consulting process over ths y@ars as
well as he gave concrete examples what have beehad for the EWC during the assistance of Syndex.

Helmuth Gohde from TCI in Germany was the secoma@ksgr in this session, with a case of DeutscheRakt
EWC. The work for this global player with more théd thousand employees worldwide can be labelladigs
diversified as the EWC has more than 80 members iShwhy the assistance for this EWC has to inelud
different consultants with different professionalckgrounds. Most of the assignments of TCI arectire
generated by trade unions on national and Eurolgeah

Orietta Raghetti, director of Sindnova, presenteotlzer consulting case, for the EWC of the Italiearrero”
Group. Their assistance to the EWC started alr@ad$92 and can be thus presented as a succemsflatdrm
engagement. In contrast to the other external éxpgmesenting at this seminar, Sindnova is a nofitpr
organisation with close links to the Italian traggon CISL. Sindnova work in most cases with jaimdndates
from employers and workers’ representatives likevéad have extensive experience in EWC trainingr@he
recent years Sindnova provided training for the EW/G~errero in following areas: flexibility of thiabour
market in Europe, the challenges of globalizattoaining, and qualifications, corporate social msgbility, the
challenges of the expansion of the European Urdostainable development, energy and the environriaet
most recent training session was focussing on cognpegistics and organisation in times of globalma
Besides training, the expert of Sindnova preseatadmber of studies conducted for the steering dtternof
the Ferrero EWC aiming at a strategic analysis @frdfo's evolution as a company and at an improved
coordination work of this transnational body. Thedidn expert was able to transfer and to apply lidmg-term
experience to other EWC training and consultingesas

The following discussion focussed on a criticaleassnent of the experts’ work from a trade union BidC

member perspective. It was criticised by a unig@resentative that only “independent”, external,ezigpwere
presenting at this seminar. In general, three miffegroups of actors supporting EWCs were mentioRést,
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EIF coordinators; second, full-time trade unioriaaffs; and third, independent experts which wotkegiwith a
trade union mandate or directly work with an EWGheut a mandate and might thus undermine tradenunio
positions. The third group of possible assignmessta be conducted by consultants directly paid by th
management with a clear objective of pushing caddrunions and undermining their positions. Thusas
suggested to compile an ETUC list of independemtedss who work on European level and have trusted
relationships with national trade unions and wita EIFs likewise. In other interventions, it waslarined that
(trusted) external or independent experts havéfereint role to play than trade union represengstiand that it
makes in many cases sense to integrate them indefifled projects with well defined roles. This mgahat
these experts have additional tasks to do and taas@ matter of fact, replace trade union offic@ne of the
external experts stated that many EWCs do delidlgrabt want to work with trade union representsiand
thus opt for independent experts (“The EWC chodsesxpert and not the union”). Simon Cox, EWC
coordinator of EFFAT, underlined that a lot dependsthe agreement signed to establish the EWC,hainic
some cases states that external experts are nechimathe EIF.

Common standards for trade union approval of EWaee%?

One objective of the seminar was to discuss passibmmon standards for trade union approval of EWC
external experts. The session was introduced byoisi@ox (EFFAT) and Bruno Demaitre (ETUI) who
presented some ideas on this issue. It was cletatgd that some experts involved in some EWCsruoride
organised labour in regular cases and stand inliconfith trade unions and their agendas. It isessary to
differentiate between specialists such as legaisads, accounting specialists, organisational aratustry
experts. These specialists are necessary to stengWCs. Cox stated that the trade unions shauidaglvice

in terms of how these specialists can develop gpcialisation further in order to meet the chaggieeds of
EWC members. Besides these issue-specific spesjaljigneralists can also help to improve EWC wiok,
example by improving communication and coordinatingtween actors. Here it is necessary to have a
clarification of tasks between generalists anddradions and to have a transparent and trustetoredhip
between each other. Bruno Demaitre underlinedatsattrade unions on national and European lewad haany
decent experts who have a deep knowledge of indsstind companies and have the skills to advise £WC
Thus, an in-house mapping of existing and potetitisbrnal” experts could help to identify the righeople as
advisers to EWCs.

The expert of Syndex, Philippe Morvannou, stated ttis company is not working for the employerdesiHe
observed that many problems occur for external esxpen European level. First, access to informatsn
difficult and scarce on European level in compariso France (where this is legally regulated). S€e¢dhe
clients show a very bad payment behaviour. Thivd,mharket for EWC consulting is very limited anffidilt to
access.

The EWC coordinator of the European Transport Warkeéederation (ETF), Cristina Tilling, fully supge the
idea of pooling experts, but she doubts that gieets who might attend EWC meetings can be foutetnally

in the unions. lan Methven, international officérunite, remarked that a company would probably altaw
two experts in EWC meetings, one union (internaPegt and one independent (external) expert. Magov
Methven suggests to compile a “white list” of expewho meet the standards of the trade unionsoltlav
however be necessary to discuss and agree onitbgacused to draw-up such a white list. Jean-@ale
Douaron (ETUI) added that work has to be done forave the performance of the coordinators, noméhate
the EIFs. He suggested that written and bindingdejiies about the tasks could help to improve this
coordination. He added that it makes no senseteumicoordinators with experts.

In the end of this session, Simon Cox remarked tiiatrecast directive clearly involves experts ¢&ists)
during the consultation process of EWCs, and thahagement of companies have to give the time and
resources for this, for example in form of in-depthdies and other projects which guarantee acoeadultation

of the workers’ representatives on European level.

The last presentation was given by Alexandre Mattifiopoint project officer at SDA, who informedeth

audience about the content, application detaild,iraplementation examples of the EC budget line308303 on
information and consultation of EWCs. The seminaswlosed by Claudio Stanzani, director of SDA, who
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stressed that this seminar, rather than reachmgitseand conclusions, is a starting point for aemdetailed
debate. Stanzani demanded more specialised skillEE¥VCs as the qualification needs are permanently
changing and EWCs are reaching a new period of éxétence which can be characterised by the siges

a deeper understanding of complex processes isnasional corporations. New topics are on the agengh as
health and safety, collective agreements, and athietracts. Thus, the competences of EWCs havdaptdo

the new realities in and outside of the corporation

The transfer of expert knowledge to EWCs is of seuimportant, but has to be closely supervisednaathged
by trade unions, as “neutral” experts do not eXisternal experts do not represent union inter@stsnobody
guarantees for the quality of this advice and titdéce behind it. Thus, the assignment of experexiado be
organised by the unions, which still have roomifioprovement on this issue. Moreover, the seleatioexperts
should be conducted in a transparent way, by ¢lesefining the criteria and common standards fadérunion
approval of EWC experts.

The inputs of the various contributors to this Workshop — Jean-Jacques Paris, Simon Cox, Bruno
Demaitre, Séverine Picard, Klaus Kost, lldiko Kren,Helmuth Gohde and Orietta Raghetti - are also
downloadable from the SDA website:

www.sda-asbl.org




PART II:

The recast EWC directive: Better information and casultation right for
European Works Councils?

Brussels, THON Hotel, 23rd and 24th March 2009

INTRODUCTION

The EWC recast directive: steps forward and startin g point to go beyond!

The effective exercise of information and considtatights represente key element to lead constructive and
effective industrial relations, based on dialognd eooperation, and a collaborative approach betwesiness
and workers' representatives is highly neededenctitical economic situations which we are cuisefdacing.
Now more than ever, considering the difficultiesrdne is going through, strengthening workers' imfation
and consultation rights, and in particular the tsghf European Works Councils, is certainly therectrapproach

to tackle the negative impact of the economic &ri¥Vorkers need effective information and consialtatis
chances to influence management decisions in da@nticipate and manage structural change in pcia
acceptable directions. Initiatives aimed at restniltg companies, especially in this critical sbd#duation,
need to be conceived though a constructive dial@gaepossibly jointly envisaged decisions. Morearetely,
effective information and consultation procedureg€aropean level should play a relevant role in ¢berect
management of crisis measures. Well functioning EW@ve often proved to be capable to speak in tefms
“strategy. when too often only short term measures are lomn table, full and effective information and
consultation of EWCs are the paths to follow inesrtb keep into due consideration not only the @
economical implications but also the social conseges of the severe economic situation. In some
multinational companies affected by the crisis,lajge and cooperation between management and EWC
representatives, in the view of making the lesafphdecisions possible, have brought to acceptsdiigtions in
terms of restructuring. The recast of the EWC diiveg finally achieved 10 years after it was iflfiascheduled,
represents a step forward in the promotion of imfation and consultation rights and the role of EWKst of

all, significant improvements have been obtainethi definitions of information and consultationieth are
now more in line with the definitions containedather pieces of European legislation. More paréidy) an
emphasis has finally been put on the timing andlityuaf the information and consultation processes.
Concerning the setting-up of special negotiatindié® (SNBs) towards the creation of new EWCs, it mow

be an obligation for every local management tosimaih to the parties concerned the information (ba t
structure, number of employees) required for conuimgnnegotiations. A new formula will be used fbet
composition of SNBs, guaranteeing a balanced reptason and a minimum of 10 members. Furthermore,
SNB members will now be entitled to meet without #mployer before and after each meeting with aentr
management.

The already existing EWCs are governed by the aggats establishing them, and the provisions ofr¢lcast
directive will not directly apply to them; but imses of important changes in the structure of gpaory) such as
a merger or a take over, new negotiations may siatiapt the existing EWC agreements. Contingignisured
during transitions from one agreement to the otllereover, the role of European trade union orgdinas is
now fully recognised: they have to be informedtaf start of negotiations for new EWC agreementd,can be
involved in these negotiations as experts at thecgeof the SNBs. Also, the recast directive dgansures that
members of EWCs shall be granted the means requirkdfil their role as workers' representativébe main
example is given by the recognition of the rightri@ining without salary reductions — a fundameffature
now granted, allowing EWC delegates to be prop&tyipped” for taking the role they are expected an
encouraged to play. Another new provision of theast¢ directive states that EWC members have tarnnfo
representatives of the employees of establishments, their absence, the workforce as a wholghefcontent
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and outcome of information and consultation proceslu therefore clarifying the complementarity and
articulation between the European and local lesklgorker representation.

Finally, member States must ensure that, in thatesfea failure to comply with the EWC Directivagretions
are ‘adequate, proportionate and dissuasive’.

These important changes in the legislative rulesegong the life and functioning of EWCs represantew
potential for them to be active and effective axton the industrial relations scene in Europe.itybas to be
recognised that our demands have not been fully amet that there still are “grey zones” with whieW/Cs,

trade unions, workers will have to deal, as, faragle, the definition of transnationality. Howewerthis sense
the opportunity and the challenge are now represey the capacity to develop the improvementhefegal
basis on the implementation ground: the achievesnahtthe legislative level have now to be linkedthe

practice and experience acquired so far by EWCsteadk unions all over Europe. It will be part bkt
industrial relations practice — and part of thelleinge — to ensure that EWCs substantially berfedin the

advances offered by the formal wording of the redasective. Even if Member States have two yefimsn the

entry into force of the recast directive (foresden May 2009), to transpose it into national legiins,

European and national trade unions have to staacton aimed at the promotion of EWCs in the saidhe

recastnow on this new basis EWCs have to be supportedrtbdudevelop their functions and potential.

First of all, it will be important to make tradeianists, EWC members, practitioners and delegateplgt aware
of the possibilities opened by the recast direciiviormation and training represent first mainpst¢o be taken.

Then, the action of the European and national tnawmiens has to be aimed at ensuring that the redtion
transposition laws are fully respectful of the meaf the recast. In a later stage, it will be neagsto try to
compose the new legal features with a practice lwlicalready quite satisfactory in certain casesl, w&hich

will enjoy the legislative improvements in someeath The result achieved through the approval ®féitast is
definitely not the end of the efforts in order taugt effectiveness to EWCs: the offensive goedammards a full
and effective recognition of EWCs, in a framework industrial relations which keeps information and
consultation rights into due consideration as mdrthe dialogue devoted to shape, accompany and eve
anticipate changes in a way which is respectfuvadkers' social rights.



The recast EWC directive: Better information andstdtation rights for European Works Councils?

AGENDA
EWC Recast Directive Conference, 23 " 24™ March 2009

Thon Hotel - Avenue du Boulevard 17, B-1210 Brisg§#étro: Rogier)

ts

23rd March
09:30 Registration & coffee
10:00 Opening and chair of the first session
Claudio STANZANI, Director of the Social Development Agency (SDA)
10:15 Good things come to those who wait and ak&?récast EWC directive and its perspectives
. Contributions from the European Institutions
- Vladimir SPIDLA , European Commission - Commissioner DG Employm@aotijal Affairs and Equal
Opportunities
Cyril COSME, French Permanent Representation to the Europem UBocial Attaché
Jan CREMERS, European Parliament - MEP, Parliamentary Groufne@fParty of European Socialig
(PES)
Wolfgang GREIF, European Economic and Social Committee - Sectiapl&yment, Social Affairs
and Citizenship, rapporteur on the EWC-recast
II. Contributions from the European Social Partners
Jorgen RONNEST, Businesseurope, Social Affairs Director
Reiner HOFFMANN, ETUC — Deputy General Secretary
Followed by a debate
12:15 Lunch
13:45 Rectifying legal uncertainties for EW@héir: Séverine PICARD, ETUC - Legal Adviser)
Evelyne PICHOT, European Commission, DG Employment - Legal OfficEtJ Labour Law: The
improvements of the recast directive
Filip DORSSEMONT, Université Catholique of Louvain (UCL): The shanteings of the recast
directive
Followed by a discussion on legal certainties
15:15 Coffee break
15:45 Information and consultation rights in thewiof the recast EWC directive — practical commémts EWC
members and employers' representative®i(: Alexandre MARTIN, SDA - Infopoint)
Marianne NAUD, director for social policy, AREVA
Michael STEIN, Head of HR-Labour relations/bargaining policy, DERIJHE BANK AG
Emmanuel COUVREUR. EWC chairman, Groupe RENAULT
Claudio SOTTILE, EWC coordinator of BUZZI
Followed by a discussion on "How will the recasedtive be applied by the management and the EWCs?"
17:45 End of first day




24th March

08:30
09:00

09:30

10:00

10:30

10:45

12:45

13:00

Coffee

Opening and chair of the first session
Ludo VEKEMANS, SDA

The economic crisis and its impact on restructuend employment in Europe
Béla GALGOCZI & Vera GLASSNER, Researchers at ETUI

Strengthening EWCs in times of the economigiscand the role of the European Industry Fedmratand their
affiliates
Patrick ITSCHERT, ETUF:TCL, General Secretary
Ivonne JACKELEN, UNI Europa, EWC coordinator

Discussion
Coffee break

Change crisis, restructuring: better provisiof the new EWC directive@hair: Christian WEIS, SDA)
Reinhard REIBSCH, EMCEF, General Secretaryith Bernd SCHUHMACHER , EWC chairman
of RECKITT BENCKISER Grouplmproving internal information and consultation pedures of
EWCs
Bruno DEMAITRE, ETUI Training departmentvith Nico VAN DER PLAS, EWC vice-chairman o
AIR FRANCE-KLM: Competence development for EWCs - Perspectiveseandrements for
innovative measures

Followed by a discussion on the new provisions

Conclusions
Reiner HOFFMANN, ETUC, Deputy General Secretary

Lunch

C. Stanzani: J. R nnest: C. Cosme: R. Hoffmann : W. Greif : J. Cremers
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SPEECH BY VLADIMIR SPIDLA

Vladimir SPIDLA , European Commission - Commissioner DG Employm@&mugial Affairs and Equal
Opportunities

Ladies and Gentlemen,

European companies are currently navigating in €ieng waters, and to weather the storm it is iretispble
for all the ship’s occupants, the captain and tegvzanembers, to work together.
Because of the fact that they make it possiblentplément the information and consultation of woskef
European-size companies, the European Works Caeuplal a role of primary importance.
| am thus happy to have the opportunity, once adaidiscuss this aspect with the men and women fatro
the vital energy of these councils. And today mgaglre is even greater because this conference giva
chance to draw some conclusions about the workave been doing over the past months.
On the occasion of the previous ETUC conferencéhertopic, held in June 2008, | had announced torgg
intention to present a legislative proposal witthie framework of the renewed Social Agenda.
Since then much has been accomplished:

the Commission adopted the legislative proposabanced in July 2008;

the social partners adopted a joint opinion on phigosal;

the Council and the Parliament reached a firstinggalgreement on this basis;

and the completion work is coming to an end, priegahe ground for the adoption of the new direstiv
This progress is a shared success, which we owetoommon desire of the European institutions sowal
partners to reinvigorate the European Works Cosraild improve their effectiveness. We also owe ithe
efforts made by the French Presidency and the parsommitment Xavier Bertrand invested in thigiative:
his help and desire to reach an agreement on amh&ticonsidered top priority were decisive.
| am also particularly happy to see representédistonference all the actors who contributedhis success.
This conference offers us an excellent opportufoty stressing once again the role and importancéhef
European Works Councils (1) and for evaluatingeffiects of the new Directive (2).

Ladies and Gentlemen,

Faced with the global dimension of the current tgsge all know that local or national responsesrar longer
sufficient. Whether the policies be financial, isthial, or social, we need coordinated responsdsaations at
the European level to overcome the current diffiealand build the solutions for the future.

For this purpose the action of the European WorksrCils is essential for workers, the regions whtbie
companies are established, and the economic sectocerned, since:

the European Works Councils provide an indispemrsplaice for dialogue between business management an
workers’ representatives, and among the sociatsiofathe various countries;

they make it possible to better understand therakequestions of a complex situation and facilitdte
pursuit of common solutions;

they play a key role in anticipating and accompagythange, to reduce the negative impact of cotpora
restructuring operations;

they also make it possible to better reconcilerkerests of the various stakeholders.

Yes, today more than ever, we need the EWCs. Aactloption of the new directive will enable thenfulty
fulfil their role.
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Ladies and Gentlemen,

The time has come to reinvigorate the European $Waduncils.

Within a short time the applicable legal framewaik be profoundly revised to permit, in particular

- clarification of the notions of worker informati@md consultation,
organization of the structure among the variougrimftion and consultation levels,
recognition of the role of the social partnersha implementation of new European Works Councils,
permitting of the continuity and adaptation of thésting councils,
explanation of the coordination and consultatiamcpdures of the current committees put in placddsgult,
lastly, explanation of the role of the council mersh

This new legal framework will become effective la¢ tend of a two-year transposition period. Thisqaealso
offers an opportunity to create new European Wdkeaincils or to revise the functioning of the exigti
councils on the basis of the rules currently iretf

The purpose of these changes is to increase thaityuand improve the effectiveness of the Europ@éfmks
Councils, and also to strengthen legal security.

Lastly, they will also serve to better organize tbesultations at the national and European lepaldicularly in
the case of corporate restructuring.

Today and tomorrow you will have the chance to ys®lthese changes in detail and discuss their impac
sincerely believe that the adoption of a new ldgahework for the European Works Councils will sggthen
the social dimension of the European Union.

Around fifteen years ago the European Works Coaneére considered pioneers of social Europe. Tdlay
can become its pillar. For this to be able to hapgieey should be more numerous and more visible.

Ladies and Gentlemen,

Worker information and consultation at the Européarel are a necessity, not a luxury. Today we hidnee
means necessary for developing and strengthenmgffectiveness of the European Works Councils, seho
usefulness no longer needs to be proven.

You can be certain that we will proceed in thisediion, taking into account all the wealth of dissions that
will take place during this conference.

Thanks you for your attention.
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DETAILED OVERVIEW OF THE PROVISIONS OF THE
RECAST DIRECTIVE 2009/38/CE

on the establishment of a European Works Council or
Community-scale groups of undertakings for the purp

a procedure in Community-scale undertakings and
oses of informing and consulting employees:

Key changes to the EWC Directive:

Responsibility of the local management in providing information to open negotiations
Composition of the Special Negotiating Body

Information of the European Social Partners

SNB: means to function

SNB: role of the trade unions

Content of the agreement

Definition of information and consultation

Transnational matters

Collective representation

Role of employees’ representatives

Training right

Link between national and European levels of information and consultation
Adaptation clause and procedure in the event of the change of structure
Impact of the recast Directive on existing agreements

Composition of the EWC

Setting up of a select committee

Sanctions

DIRECTIVE 94/45/EC

‘ RECAST DIRECTIVE

RULES IN ESTABLISHING EWCs

Preliminary Information for setting up an EWC

No clear responsibility
identified.

Article 4.4 (new 8) The judgements of the European Court of Justice (Boforst, Kiihne &Nagel, ADS
Anker) have been confirmed by the recast. Central management or the deemed central
management shall be responsible for obtaining and transmitting to the parties concerned all
information required for commencing negotiations for establishing a SNB and an EWC, in
particular information concerning the structure of the undertaking or the group and its workforce.
This obligation shall relate in particular to the information on the number of employees.

See also recital 25

Composition of the Special Negotiating Body

Article 5.2b

SNB shall have minimum
of 3 and maximum of 17
members.

Article 5.2b (replace 5.2b and 5.2c). Members of the SNB shall be elected or appointed in
proportion to the number of employees in each Member State. The minimum composition of an
SNB is now 10 members. The rules for setting up an SNB, in particular the formula for the
distribution of seats are now in line with the SE rules and are now the same across Member
States (currently slight variations in the percentage thresholds)

Information of the European Social Partners

Article 5.2 (d). Central
and local management
shall be informed of
composition of the SNB.

Article 5.2 (d) The central management and local management and the competent European
workers' and employers' organizations (including European industry Federations) shall be
informed of the composition of the special negotiating body and of the start of the negotiations.

SNB: means to function

No provision Article 5.4. Before and after any meeting with the central management, SNBs shall be entitled to
meet, using the necessary means for communication (i.e. with interpretation), without
representatives of the central management being present.

SNB: role of the trade unions
No provision SNB will be entitled to be assisted by trade unions representatives when they negotiate their

agreement. The role of the trade unions explicitly recognized. Recital 27 clarifies that the trade
unions can also play a role in the renegotiation of EWC agreements.
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Content of the agreement

Article (6) (b).
Composition of EWC,
number of members,
seats allocation; the
term of office;

(c) functions and
procedure for information
and consultation of
EWC;

g) duration of
agreement, procedure
for its renegotiation.

Atrticle (6.2)

(b) composition of the EWC, number of members, allocation of seats , taking into account
needs for balanced representation of employees with regard to their activities, category and
gender, and the term of office;

(c) the functions and the procedure for information and consultation of the EWCs and the
arrangements for linking information and consultation of the EWCs and national employee
representation bodies, in compliance with the principles set out in Article 1(3). Recital 37
clarifies that EWC can receive information earlier or at the same time as the national employee
representation bodies but not after.

(e) SNBs should define where necessary, the composition, the appointment procedure, the
functions and the procedural rules of the select committee.
See also recital 30

(9) They should define precisely the date of entry into force of the agreement and its duration,
the arrangements for amending, terminating or renegotiating the agreement particularly in the
event of a change of structure.

RULES IN THE OPERATION OF EWCS

Definition of information and consultation

Article 2.

No definition of
information

Consultation means
exchange of views and
establishment of
dialogue between
employees’
representatives and
central management or
any more appropriate
level of management

Article 2

“Information’ means transmission of data by the employer to the employees' representatives in
order to enable them to acquaint themselves with the subject matter and to examine it;
information shall be given at such time, in such fashion and with such content as are
appropriate to enable employees' representatives to undertake an in-depth assessment of the
possible impact and, where appropriate, prepare for consultations with the competent organ of
the Community-scale undertaking or Community-scale group of undertakings”. The definition, in
line with the ETUC demand and closer to the one contained in the Ses Directive, specifies that
employees’ representatives must receive the necessary information in due time in order to be
able to carry out an in-depth examination in view of the consultation.

See also recital 22.

“Consultation’ means the establishment of dialogue and exchange of views between
employees' representatives and central management or any more appropriate level of
management, at such time, in such fashion and with such content as enables employees'
representatives to express an opinion on the basis of the information provided about the
proposed measures to which the consultation is related, without prejudice to the responsibilities
of the management, and within a reasonable time, which may be taken into account within the
Community-scale undertaking or Community-scale group of undertakings”

See also recitals 14 and 23.

Transnational matters

Not defined in body of
text but in subsidiary
requirements n.1: EWC
competence shall be
limited to information and
consultation on matters
which concern company
as a whole or at least
two of its establishments
situated in different
Member States.

(3)... the competence of the European Works Council and the scope of the information and
consultation procedure for employees governed by this Directive shall be limited to
transnational issues.

(4) Matters shall be considered to be transnational where they concern the Community-scale
undertaking or Community-scale group of undertakings as a whole, or at least two undertakings
or establishments of the undertaking or group situated in two different Member States.

See also Article 1.2 and recitals 12 and 16
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Collective representation

No provision

Article 10(1). Without prejudice to the competence of other bodies or organization in this respect,
the members of the European Works Council shall have the means required to apply the rights
stemming from this Directive, to collectively represent the interests of the employees. This issue
will be dealt with by the Member States through the transposition process. National legislation
might be called at clarifying, for example, whether EWCs shall have the right to go to Court to
defend themselves, and the necessary means to do that (i-e legal personality, financial but also
communication facilities). The provision does not only regards EWC as collective representation
bodies but also each of their members.

Role of employees’ representatives

No provision

Article 10.2. Without prejudice to Article 8, the members of the European Works Council shall
inform the representatives of the employees of the establishments or of the undertakings of a
Community-scale group of undertakings or, in the absence of representatives, the workforce as a
whole, of the content and outcome of the information and consultation procedure carried out in
accordance with this Directive.

See also recital 33

Right to training

No provision

Article 10.4. In so far as this is necessary for the exercise of their representative duties in an
international environment, the members of the special negotiating body and of the European
Works Council shall be provided with training without loss of wages.

Link between national and European levels of inform ation and consultation

No provision

Article 12 1. Information and consultation of the EWCs shall be linked with that of the national
employee representation bodies, with due regard for the competences and areas of action of each
and for the principles set out in Article 1(3).

2. The arrangements for the links between the information and consultation of the EWCs and
national employee representation bodies shall be established by the EWC agreement, without
prejudice to the provisions of national law and/or practice on the information and consultation of
employees.

3. Where no such arrangements have been defined by agreement, the Member States shall
ensure that the processes of informing and consulting are conducted in the EWCs as well as in
the national employee representation bodies in cases where decisions likely to lead to substantial
changes in work organisation or contractual relations are envisaged.

Recital (37) clarifies that EWC can receive information earlier or at the same time as the national
employee representation bodies but not after. This might imply the adaptation of national laws.
See also recitals 21 and 29

Adaptation clause and procedure in the event of the change of structure

No provision

Article 13. Where the structure of the company changes significantly (i.e. in case of merger,
acquisition, division) the EWC(s) have to be adapted, following, where existing, adaptation rules
set in the agreement(s) (them)selves.

At least 3 of each of the existing EWC(s) must be involved in the negotiations (EWC).

This clause applies to all agreements, including Article 13 Agreements and Article 6 Agreements
which are signed or revised during the transition period.

However, if the changes are significant, the available provisions in the affected agreement(s) are
inadequate or they are in conflict with one another, and a request is made to establish a new
agreement, or the company initiates negotiations, negotiations will start on the basis of the recast
Directive (Articles 5, 6 & 7).

Article 5(2). During the negotiations, the existing EWC will continue to operate.

See also Article 6.2 g

Impact of the recast Directive on existing agreemen  ts

Not relevant

Article 14. The general principle is that new laws govern all agreements (transposition laws once
they have entered into force).

There are exceptions to this rule: Article 13 agreements (concluded before 22nd September 1996)
do not fall under the scope of the recast Directive. However in case of a significant change of
structure of the company(ies) the adaptation clause (new article 13) will apply. Any new agreement
signed or article 6 agreement formally revised (signed) during the transposition phase (May 2009 -
June 2011) will continue to operate on the basis of the old Directive even after the new laws come
into force. In other words those agreements will be exempted from the new provisions. It is only if
“exempted” agreements expire and when the parties to those agreements do not decide to renew
or revise them that the provisions of the recast will apply. Agreements based on the subsidiary
requirements: the new provisions will apply as from June 2011.
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CONCLUSIONS by REINER HOFFMANN

European conferences always have different dimesasibpersonally think that the ones involving Epgan
Works Councils delegates, as the one held in tHags, are very fruitful, firstly because they alwagpresent
opportunities to strengthen networking. They repnepportunities to build up new relations, suppeach
other, to give space to exchange of information exgerience. | can certainly say that this confegsrand the
one we had in June 2008 have been organized vigtlclgar aim.

If I look at what we did at the last European EWghference in June 2008, | realize that we havenilefy
made a step forward.

This is not the moment to go for in-depth assesgntigis has been discussed so far by experts aditioners.
We have learned a little bit about the difficuldanto some extent - certainly unusual processisfrecast: we
even discovered quite late that it was a recastremch full revision. But | am still an optimistsgecially in
times of crises, and | think that this is a corellgmge for all of us.

Vera Glassner of ETUI gave us an overview durirg working sessions of the current situation. | khyou

know all from your daily experiences that from tfiisancial market crisis we are running into a majod

significant labour market crisis, which could legakily - as Jean-Claude Junker declared to the prés big
social crises. So what are our responses as tradesutowards that crisis?

| am always keen and have sympathy to those whargteng that every crisis offers opportunitiest Bill we
be able to make use of these opportunities? Frdmade union perspective, we have to make a digtimct
between what has to be done urgently and what we ttado in a more mid and long term perspectived A
what we have to do urgently is certainly to avoigion impacts of the financial crack on the labowrkets.

A number of possible policy measures have beemsisr] within the ETUC, and have been put forwail time
political debate. We can see first results, at last

Looking back to a couple of months ago in the afeaacro-economic policies, | think we can say vgtiod

arguments that the situation has significantly geah but what has been done is definitely not ehoBgrhaps
it is a little bit too late now, but we can reasolyaaffirm that the approach adopted so far isaiply not a
European approach. This happens to be sufficiesdlgr when looking at the national recovery progres
developed so far, and at the measures that onadhidseen capable to jointly envisage at Europeagl.ld he

adoption of particular national measures - and tingldhrough - certainly will not lead us out ofgferisis, but
it has to be bared in mind that the recovery pnogne is not really a European one, while one lesisanshould
have been learnt out of the previous crisis andilshibe kept into due consideration nowadays tothas the
only effective response we can give Ewopeanif not aglobal reform.

In addition to short-term policies, we have to édesthe longer and the medium term perspectivel démthese
grounds we have a number of opportunities. We shewbe must! -make sure that such a crisis willlregipen
again! It certainly means that we have to put oarkmts in order, revise the regulatory asset. inlyaneans
that we can't continue with these policies of lédevation, of deregulation. We need to crash badérashing
borders means that we need a decent level of tamulat global level. In one week time, on Aprif 22009),

the so-called G-20 level will take place, and wdl wee how far and deeply the Heads of States and
governments will be able to go to effectively rgulate financial markets.

What should be the objectives of this re-regul&iofhe objective certainly has to be that we ovaecthis
short-termism, that we overcome the shareholdetdsievcapitalism. This is “the” challenge, and capresent
an opportunity for us. We have to make sure thiatdeep crisis is not going to happen again.

At the point we are, we have to make sure thatuith a crisis, we are also able to strengthen wsrkghts. In
this respect, | think, European Works Councils haveimportant role to play. We are all aware ofsthe
shortcomings and we have discussed them. And yoel gamumber of examples of shortcomings. Stilglldve
we should be more confident about our strengthsh&Ve tools available. One precondition for suciregdith
our purposes is that we use them much more eftdgtihan we have done in the past.
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This crisis represents a challenge for trade usinfor us as trade-unionists. After identifyingas where we
can improve our action, we have to do it at Eurapksel, on a European scale, without going mudgdlin
through at the national level. This also meansthgyway, to strengthen our European trade uniarctstres,
European Industry Federations as well as the ETUC.

Are we ready to face the crisis, to react on a pemo level, to do it in a compact way? And willsthie the
lesson which can be drawn out of this crisis?

Experience teaches - and | think this is a straggraent we should put forward in times of cristsattwhere
workers representations are strong, this helpdireeting company policies. This basically is thgeative that
we must have in mind for European Works CounciksdiRecting company policy means re-think them taisar
long term orientation, towards sustainability whighil finally allow not only to defend but also treate jobs.
And we know how far strong workers representatimight help in designing company strategies altévagb
dismissals and mass redundancies.

We know this by empirical evidence: strong workeepresentatives normally allow trade unions tdobter
off. This does not mean that all the problems carstived, but it means that workers’ representatimake
workers not be the only ones to pay the price efdtisis. Certainly, taking part to the shapingh## “crisis
asset” has a cost. Under what kind of conditionl we have a part in contrasting the negative ¢ffexf the
crisis? The tool of collective bargaining is a pdi@ly powerful one. Still, we have to be ready fiod
satisfactory answers to questions which contingotiske in the current situation: will we accept cession
bargaining, and what will be the price? What wikk get in return? What | expect to get in returnggainly
that collective bargaining will strengthen workeights and workers participation at different leszel

When it comes to the EWC directive, | think that m@ve a number of lessons to learn here, and aadgenda.
The “Recast” came late, hopefully not too lateldes not even represent the ending point: in gdagt version,
there is again a revision clause. So certainly vilecame back to it.

What we have to do now is to carefully monitor timplementation. We've just learnt that the UK gavaent
had the intention to start very soon with it. Fgr for the ETUC, that means the necessity to dstabl task
force, soon after the approval of the first versidrihe directive by the Council (this will be inayl — again a
little bit late, but | hope not too late!). So wdlvinave to keep an eye on the implementation phasehe one
hand, we will have to have to watch over the lodgbdhat might occur in the implementation procass
national level; on the other hand, we must als@bare that during the implementation process tiesso
room for improvement. A number of issues will degpean the asset given by the national labour law. Fo
example when it comes to sanctions, but this vélpbssible also for other areas.

We also have to watch on how we as trade unionsvillebe able to offer services to EWCs, to helprthe
manage the crisis, to play an active role. | celyaian’t agree with those who are arguing thatbrimfation and
consultation rights do not necessarily give ussih#ce to negotiate. Here again, it is very muctougs: what is
the sense of information and consultation right&?Habe a lot of examples of EWCs developing thaciapto
urge management to sign agreements, for exampleoid mass redundancies and to make sure tha@ntipl
Europe will be closed, to defend jobs, to make shaeemployers will not play workers off againath other.

Therefore we have to be deeply aware of our cafiabjl of the possibilities we have and we must enalre
that we are in the position and we have all themaedlowing us to fully exploit these possibilities

What can we do as trade unions to make a fulleotitlee legislative measures at our disposal? rerésting
ground is now represented by training. If we havéntrease our efforts to build up capacities fovEs, we
must provide EWC delegates with competences they tan use in difficult times and circumstances. At
European level, we have to increase our cooperatidrmour coordination.

At least during this difficult process of the regathe coordination and the cooperation with thdubtry
Federations was pretty successful. But we canft Bare; we can take this experience as a basisrto further.
And | think this is one of the lessons to draw frthiis conference.
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We have a primary responsibility. No legislator ¢tetp us in our task to make the instrument of8WéC recast
directive work. Being aware of these shortcominggler the political circumstances, we got somethadave

to make use of, and we have to be ambitious entwm@hprove it further. Having a good piece of ldgii®n,
having a highly monitored implementation phase attomal level are good starting points; but we d&sow
from experience that one can have a pretty gooeeagent which does not tell anything about the acOn

the other hand, we have good examples provingdhah when the agreement is very bad, practice ean b
developed in the right direction ... How to develbpge right directions? Being able to use EWCs diagly

to the company policies: this is one of the oridates | think will lead us far beyond the crisis.

In the next months, we will have to go through ayweery difficult period. But it is up to us thep tise this
period as an opportunity to strengthen workers tsighio keep under control the transposition and the
implementation of this directive. And certainlyetETUC, together with the SDA and the European strgu
Federations, with the support if the European Ttddien Institute, will continue to strengthen angprove the
services for EWCs and their delegates.

| hope to see you soon and let's try to make th&t bat of the Recast Directive to support workerghe
European Works Councils ... Thanks a lot.
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PART III:

Complete text of Directive 2009/38/CE on the estabhment of a
European Works Council or a procedure in Communityscale
undertakings and Community-scale groups of undertaigs for the
purposes of informing and consulting employees (Rast)
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TEXT OF DIRECTIVE 2009/38/EC

of the European Parliament and of the Council of 8ay 2009 on the establishment of a European Works
Council or a procedure in Community-scale undertakngs and Community-scale groups of undertakings
for the purposes of informing and consulting emploges (Recast) Text with EEA relevance

Official Journal L 122 , 16/05/2009 P. 0028 - 0044

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EURREAN UNION,

Having regard to the Treaty establishing the Eusop@ommunity, and in particular Article 137 thereof
Having regard to the proposal from the Commission,

Having regard to the opinion of the European Ecdnand Social Committee [1],

Having consulted the Committee of the Regions,

Acting in accordance with the procedure referreih tarticle 251 of the Treaty [2],

Whereas:

(1) A number of substantive changes are to be nra@euncil Directive 94/45/EC of 22 September 1884he
establishment of a European Works Council or aguace in Community-scale undertakings and Community
scale groups of undertakings for the purposes fofriring and consulting employees [3]. In the insgseof
clarity, that Directive should be recast.

(2) Pursuant to Article 15 of Directive 94/45/E@etCommission has, in consultation with the Menfbtates
and with management and labour at European lex@ewed the operation of that Directive and, irtipatar,
examined whether the workforce size thresholdsappeopriate, with a view to proposing suitable adments
where necessary.

(3) Having consulted the Member States and manageared labour at European level, the Commission
submitted, on 4 April 2000, a report on the appigaof Directive 94/45/EC to the European Parliairend to
the Council.

(4) Pursuant to Article 138(2) of the Treaty, then@nission consulted management and labour at Coitynun
level on the possible direction of Community actilothis area.

(5) Following this consultation, the Commission siolered that Community action was advisable andnaga
consulted management and labour at Community lexethe content of the planned proposal, pursuant to
Article 138(3) of the Treaty.

(6) Following this second phase of consultationnaggement and labour have not informed the Comnmissio
their shared wish to initiate the process whichhmhigad to the conclusion of an agreement, as gealvfor in
Article 138(4) of the Treaty.

(7) It is necessary to modernise Community legstaton transnational information and consultation o
employees with a view to ensuring the effectiverefsemployees’ transnational information and cotaidn
rights, increasing the proportion of European Wofksuncils established while enabling the continuous
functioning of existing agreements, resolving thebtems encountered in the practical applicatioinéctive
94/45/EC and remedying the lack of legal certaimtgulting from some of its provisions or the absent
certain provisions, and ensuring that Communityislagjve instruments on information and consultatiaf
employees are better linked.

(8) Pursuant to Article 136 of the Treaty, one ipatér objective of the Community and the Membeat& is to
promote dialogue between management and labour.
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(9) This Directive is part of the Community framelwdntended to support and complement the actikartdy
Member States in the field of information and cdtaion of employees. This framework should keepato
minimum the burden on undertakings or establishmevitile ensuring the effective exercise of the t8gh
granted.

(10) The functioning of the internal market invava process of concentrations of undertakings sdsosder
mergers, take-overs, joint ventures and, conselyenttransnationalisation of undertakings and peoof
undertakings. If economic activities are to developa harmonious fashion, undertakings and groups o
undertakings operating in two or more Member Statast inform and consult the representatives o$ehof
their employees who are affected by their decisions

(11) Procedures for informing and consulting empksyas embodied in legislation or practice in thearider
States are often not geared to the transnationaitste of the entity which takes the decisiongefhg those
employees. This may lead to the unequal treatmfesinployees affected by decisions within one ardstime
undertaking or group of undertakings.

(12) Appropriate provisions must be adopted to entlat the employees of Community-scale undertgkor
Community-scale groups of undertakings are propaftrmed and consulted when decisions which atfeein
are taken in a Member State other than that inwthiey are employed.

(13) In order to guarantee that the employees dértakings or groups of undertakings operatingvim or more
Member States are properly informed and consuited, necessary to set up European Works Councik® o
create other suitable procedures for the trangmatioformation and consultation of employees.

(14) The arrangements for informing and consulengployees need to be defined and implemented im suc
way as to ensure their effectiveness with regarthéoprovisions of this Directive. To that end,aimhing and
consulting the European Works Council should makmssible for it to give an opinion to the undkirg in a
timely fashion, without calling into question theildy of undertakings to adapt. Only dialogue hé tlevel
where directions are prepared and effective involet of employees’ representatives make it posdible
anticipate and manage change.

(15) Workers and their representatives must beaguieed information and consultation at the relelevel of
management and representation, according to thjecsumder discussion. To achieve this, the conmpetend
scope of action of a European Works Council mustlisenct from that of national representative tesdand
must be limited to transnational matters.

(16) The transnational character of a matter shbeldletermined by taking account of both the saufpies
potential effects, and the level of management @mpilesentation that it involves. For this purpasatters
which concern the entire undertaking or group deast two Member States are considered to bertatingal.
These include matters which, regardless of the murob Member States involved, are of importancetifier
European workforce in terms of the scope of theireptial effects or which involve transfers of sities
between Member States.

(17) It is necessary to have a definition of "coliing undertaking" relating solely to this Direat without
prejudice to the definitions of "group” or "contrah other acts.

(18) The mechanisms for informing and consultingpkyees in undertakings or groups of undertakings
operating in two or more Member States must encempdl of the establishments or, as the case mathbe
group’s undertakings located within the Member &tategardless of whether the undertaking or toeps
controlling undertaking has its central managenmsitle or outside the territory of the Member State

(19) In accordance with the principle of autononfiyh® parties, it is for the representatives of kEypes and
the management of the undertaking or the groupitroting undertaking to determine by agreementrthture,
composition, the function, mode of operation, pchees and financial resources of European Works€itsuor
other information and consultation procedures s asiit their own particular circumstances.
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(20) In accordance with the principle of subsidigrit is for the Member States to determine whe th
employees’ representatives are and in particulaprwvide, if they consider appropriate, for a bakh
representation of different categories of employees

(21) It is necessary to clarify the concepts obinfation and consultation of employees, in accardamith the
definitions in the most recent Directives on thibject and those which apply within a national feavork, with
the objectives of reinforcing the effectivenessdadlogue at transnational level, permitting suiéabhkage
between the national and transnational levels afodue and ensuring the legal certainty requiredtlie
application of this Directive.

(22) The definition of "information" needs to talkecount of the goal of allowing employees repregéems to
carry out an appropriate examination, which implieat the information be provided at such timesirch
fashion and with such content as are appropriathowt slowing down the decision-making process in
undertakings.

(23) The definition of "consultation" needs to takecount of the goal of allowing for the expressainan
opinion which will be useful to the decision-makipgpcess, which implies that the consultation ntaist place
at such time, in such fashion and with such cordsrgre appropriate.

(24) The information and consultation provisionisl ldown in this Directive must be implemented ie ttase of
an undertaking or a group’s controlling undertakivigch has its central management outside thadeyrof the
Member States by its representative agent, to bigmkgted if necessary, in one of the Member Stateis the
absence of such an agent, by the establishmentrarotled undertaking employing the greatest nundfer
employees in the Member States.

(25) The responsibility of undertakings or groupsiadertakings in the transmission of the inforratrequired

to commence negotiations must be specified in a ttay enables employees to determine whether the
undertaking or group of undertakings where they kwia a Community-scale undertaking or group of
undertakings and to make the necessary contadtaioup a request to commence negotiations.

(26) The special negotiating body must representl@yres from the various Member States in a bathnce
fashion. Employees’ representatives must be abtedperate to define their positions in relatiomégotiations
with the central management.

(27) Recognition must be given to the role thabgmised trade union organisations can play in ratyog and
renegotiating the constituent agreements of Europé&@rks Councils, providing support to employees’
representatives who express a need for such supporider to enable them to monitor the establistinof new
European Works Councils and promote best practiompetent trade union and employers’ organisations
recognised as European social partners shall loeniefd of the commencement of negotiations. Recednis
competent European trade union and employers’ sgéons are those social partner organisations are
consulted by the Commission under Article 138 & Treaty. The list of those organisations is upmilated
published by the Commission.

(28) The agreements governing the establishmenbpadation of European Works Councils must incltide
methods for modifying, terminating, or renegotigtitnem when necessary, particularly where the nugker
structure of the undertaking or group of undertg&iis modified.

(29) Such agreements must lay down the arrangenfentinking the national and transnational levels
information and consultation of employees appraerfar the particular conditions of the undertakorggroup
of undertakings. The arrangements must be defimeddh a way that they respect the competencearaad of
action of the employee representation bodies, itiqudar with regard to anticipating and managihguege.

(30) Those agreements must provide, where nece$satkie establishment and operation of a selectrittee
in order to permit coordination and greater effeatiess of the regular activities of the Europeamnké/€ouncil,
together with information and consultation at theiest opportunity where exceptional circumstarargse.
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(31) Employees’ representatives may decide notetik she setting-up of a European Works Councilher t
parties concerned may decide on other proceduneghfo transnational information and consultation of
employees.

(32) Provision should be made for certain subsjdiaquirements to apply should the parties so @ecidn the
event of the central management refusing to imitigotiations or in the absence of agreement qubatto
such negotiations.

(33) In order to perform their representative roldy and to ensure that the European Works Codugailseful,
employees’ representatives must report to the eyepwhom they represent and must be able to eeteés
training they require.

(34) Provision should be made for the employegeagentatives acting within the framework of thisebtive
to enjoy, when exercising their functions, the sgm@tection and guarantees as those provided tdogegs’
representatives by the legislation and/or praaifcde country of employment. They must not be sabjo any
discrimination as a result of the lawful exerci$e¢heir activities and must enjoy adequate protectis regards
dismissal and other sanctions.

(385) The Member States must take appropriate messarthe event of failure to comply with the obligns
laid down in this Directive.

(36) In accordance with the general principles ofthunity law, administrative or judicial proceduras well
as sanctions that are effective, dissuasive angoptionate in relation to the seriousness of thHenale, should
be applicable in cases of infringement of the @il@ns arising from this Directive.

(387) For reasons of effectiveness, consistency lagdl certainty, there is a need for linkage betwése
Directives and the levels of informing and consigtemployees established by Community and natilzwval
and/or practice. Priority must be given to negaiia on these procedures for linking informationhivi each
undertaking or group of undertakings. If there mpeagreements on this subject and where decisikely to
lead to substantial changes in work organisatiortamtractual relations are envisaged, the procasst ive
conducted at both national and European level @éh suway that it respects the competences and afe&tion
of the employee representation bodies. Opinionsesged by the European Works Council should beowith
prejudice to the competence of the central managetoecarry out the necessary consultations in raecee
with the schedules provided for in national ledisla and/or practice. National legislation and/oagtice may
have to be adapted to ensure that the EuropeamnsVi@wncil can, where applicable, receive infornragarlier
or at the same time as the national employee reptason bodies, but must not reduce the geneval lef
protection of employees.

(38) This Directive should be without prejudiceth® information and consultation procedures retetoein
Directive 2002/14/EC of the European Parliament ainthe Council of 11 March 2002 establishing aagah
framework for informing and consulting employees tire European Community [4] and to the specific
procedures referred to in Article 2 of Council @iige 98/59/EC of 20 July 1998 on the approximatidrihe
laws of the Member States relating to collectivduredancies [5] and Article 7 of Council Directive@/23/EC
of 12 March 2001 on the approximation of the laishe Member States relating to the safeguarding of
employees’ rights in the event of transfers of utadéngs, businesses or parts of undertakings sinbsses [6].

(39) Special treatment should be accorded to Corityascale undertakings and groups of undertakimgs i
which there existed, on 22 September 1996, an wmgnae covering the entire workforce, providing the
transnational information and consultation of empks.

(40) Where the structure of the undertaking or groiundertakings changes significantly, for exanplue to a
merger, acquisition or division, the existing Ewap Works Council(s) must be adapted. This adaptatiust
be carried out as a priority pursuant to the clausfethe applicable agreement, if such clauses ipaha
required adaptation to be carried out. If this & the case and a request establishing the neethdk,
negotiations, in which the members of the existligropean Works Council(s) must be involved, will
commence on a new agreement. In order to permitnfleemation and consultation of employees durihg t
often decisive period when the structure is changieel existing European Works Council(s) must bie &b
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continue to operate, possibly with adaptationsil anhew agreement is concluded. Once a new agmeeine
signed, the previously established councils mustliseolved, and the agreements instituting themt rbas
terminated, regardless of their provisions on vilidr termination.

(41) Unless this adaptation clause is appliedatireements in force should be allowed to continuerder to
avoid their obligatory renegotiation when this wibblle unnecessary. Provision should be made soah#bng
as agreements concluded prior to 22 September W9®&r Article 13(1) of Directive 94/45/EC or undeticle
3(1) of Directive 97/74/EC [7] remain in force, tbbligations arising from this Directive should regiply to
them. Furthermore, this Directive does not esthbdiggeneral obligation to renegotiate agreementsladed
pursuant to Article 6 of Directive 94/45/EC betwe&hSeptember 1996 and 5 June 2011.

(42) Without prejudice to the possibility of therfias to decide otherwise, a European Works Colsstiup in
the absence of agreement between the parties mustder to fulfil the objective of this Directivdne kept
informed and consulted on the activities of theartaking or group of undertakings so that it mageas the
possible impact on employees’ interests in at leastdifferent Member States. To that end, the uia#teng or
controlling undertaking must be required to comroate to the employees’ appointed representativesrge
information concerning the interests of employess iaformation relating more specifically to thasspects of
the activities of the undertaking or group of undkings which affect employees’ interests. The Raem
Works Council must be able to deliver an opiniothatend of the meeting.

(43) Certain decisions having a significant effect the interests of employees must be the subject o
information and consultation of the employees’ aptgal representatives as soon as possible.

(44) The content of the subsidiary requirementsctvhapply in the absence of an agreement and senze a
reference in the negotiations must be clarified ahapted to developments in the needs and pracétzing to
transnational information and consultation. A distion should be made between fields where infdonahust
be provided and fields where the European Worksn€ibmust also be consulted, which involves thesakty

of obtaining a reasoned response to any opiniopgesged. To enable the select committee to plagebessary
coordinating role and to deal effectively with eptienal circumstances, that committee must be &blave up
to five members and be able to consult regularly.

(45) Since the objective of this Directive, namiklg improvement of the right to information andcctmsultation

of employees in Community-scale undertakings andani@aonity-scale groups of undertakings, cannot be
sufficiently achieved by the Member States and tterefore be better achieved at Community leved, th
Community may adopt measures, in accordance witptciple of subsidiarity as set out in Articleobthe
Treaty. In accordance with the principle of profmrality as set out in that Article, this Directid®es not go
beyond what is necessary in order to achieve thjattve.

(46) This Directive respects fundamental rights ahderves in particular the principles recognisgdthe
Charter of Fundamental Rights of the European Uniorparticular, this Directive seeks to ensuré faspect
for the right of workers or their representativedé guaranteed information and consultation indgooe at the
appropriate levels in the cases and under the tonsliprovided for by Community law and national$aand
practices (Article 27 of the Charter of FundameRights of the European Union).

(47) The obligation to transpose this Directiveoimiational law should be confined to those provisiavhich
represent a substantive change as compared withedHeer Directives. The obligation to transpose th
provisions which are unchanged arises under tHizeBirectives.

(48) In accordance with point 34 of the Interindt@nal Agreement on better law-making [8], Mem[States
are encouraged to draw up, for themselves andeinntierests of the Community, tables illustrating,far as
possible, the correlation between this Directive tire transposition measures, and to make thenicpubl

(49) This Directive should be without prejudicett® obligations of the Member States relating ® tilme
limits set out in Annex II, Part B for transpositilnto national law and application of the Direesy
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HAVE ADOPTED THIS DIRECTIVE:
SECTION |

GENERAL

Article 1

Objective

1. The purpose of this Directive is to improve tiight to information and to consultation of emplegein
Community-scale undertakings and Community-scabdeigs of undertakings.

2. To that end, a European Works Council or a mhoee for informing and consulting employees shall b
established in every Community-scale undertaking) evmery Community-scale group of undertakings, wher
requested in the manner laid down in Article 5¢li}h the purpose of informing and consulting empley. The
arrangements for informing and consulting employsteall be defined and implemented in such a watoas
ensure their effectiveness and to enable the waldegd or group of undertakings to take decisioffsctif/ely.

3. Information and consultation of employees musuo at the relevant level of management and reptason,
according to the subject under discussion. To a&ehileat, the competence of the European Works Gloamd
the scope of the information and consultation pdace for employees governed by this Directive shall
limited to transnational issues.

4. Matters shall be considered to be transnatiaredre they concern the Community-scale undertaking
Community-scale group of undertakings as a whoteatoleast two undertakings or establishments ef th
undertaking or group situated in two different MemBtates.

5. Notwithstanding paragraph 2, where a Commuridalesgroup of undertakings within the meaning dfcde
2(1)(c) comprises one or more undertakings or ggafpundertakings which are Community-scale unéertgs
or Community-scale groups of undertakings withie theaning of Article 2(1)(a) or (c), a European kgor
Council shall be established at the level of theugrunless the agreements referred to in Articlerdvide
otherwise.

6. Unless a wider scope is provided for in the egrents referred to in Article 6, the powers and petence of
European Works Councils and the scope of informadind consultation procedures established to ashiey
purpose specified in paragraph 1 shall, in the cakea Community-scale undertaking, cover all the
establishments located within the Member States ianthe case of a Community-scale group of undéertgs,

all group undertakings located within the Membext&t.

7. Member States may provide that this Directivalgtot apply to merchant navy crews.
Article 2

Definitions

1. For the purposes of this Directive:

(a) "Community-scale undertaking” means any und#argawith at least 1000 employees within the Member
States and at least 150 employees in each ofsttiega Member States;

(b) "group of undertakings" means a controlling emaking and its controlled undertakings;
(c) "Community-scale group of undertakings" meansoaup of undertakings with the following characstcs:
- at least 1000 employees within the Member States,

- at least two group undertakings in different MemBtates,
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and

- at least one group undertaking with at least d®ployees in one Member State and at least one gthep
undertaking with at least 150 employees in andvhember State;

(d) "employees’ representatives" means the empfyepresentatives provided for by national law /and
practice;

(e) "central management” means the central manageshéhe Community-scale undertaking or, in theecaf
a Community-scale group of undertakings, of thermdimg undertaking;

(f) "information" means transmission of data by #mployer to the employees’ representatives in rotde

enable them to acquaint themselves with the subjatter and to examine it; information shall beegivat such

time, in such fashion and with such content asappropriate to enable employees’ representativesdertake

an in-depth assessment of the possible impact whdre appropriate, prepare for consultations wita t
competent organ of the Community-scale undertakimgommunity-scale group of undertakings;

(g) "consultation" means the establishment of djaép and exchange of views between employees’
representatives and central management or any appepriate level of management, at such timeuths
fashion and with such content as enables employepgésentatives to express an opinion on the loAgise
information provided about the proposed measureghioh the consultation is related, without pregedio the
responsibilities of the management, and withinasoeable time, which may be taken into accountimvitiie
Community-scale undertaking or Community-scale groftiundertakings;

(h) "European Works Council" means a council eghbd in accordance with Article 1(2) or the pramis of
Annex |, with the purpose of informing and conswdtemployees;

(i) "special negotiating body" means the body dithed in accordance with Article 5(2) to negotiati¢h the
central management regarding the establishmen&ofrapean Works Council or a procedure for inforgramd
consulting employees in accordance with Article)1(2

2. For the purposes of this Directive, the presatithresholds for the size of the workforce shalbbsed on the
average number of employees, including part-timepleyees, employed during the previous two years
calculated according to national legislation angi@ctice.

Article 3
Definition of "controlling undertaking”

1. For the purposes of this Directive, "controllingdertaking” means an undertaking which can eserai
dominant influence over another undertaking (thetrmdied undertaking) by virtue, for example, of revship,
financial participation or the rules which govetn i

2. The ability to exercise a dominant influencellsha presumed, without prejudice to proof to themtcary,
when an undertaking, in relation to another undéertadirectly or indirectly:

(a) holds a majority of that undertaking’s subsedizapital;
(b) controls a majority of the votes attached tat tmdertaking’s issued share capital;
or

(c) can appoint more than half of the members af tindertaking’s administrative, management or sigeary
body.

3. For the purposes of paragraph 2, a controllindedtaking’s rights as regards voting and appointnsball
include the rights of any other controlled undeargkand those of any person or body acting in hiksoown
name but on behalf of the controlling undertakingfoany other controlled undertaking.
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4. Notwithstanding paragraphs 1 and 2, an undegaghall not be deemed to be a "controlling un#ertg
with respect to another undertaking in which it haklings where the former undertaking is a compafgrred
to in Article 3(5)(a) or (c) of Council RegulatigfeC) No 139/2004 of 20 January 2004 on the conifol
concentrations between undertakings [9].

5. A dominant influence shall not be presumed teXxercised solely by virtue of the fact that anceffholder is
exercising his functions, according to the law dflamber State relating to liquidation, winding umsolvency;,
cessation of payments, compositions or analogcarepdings.

6. The law applicable in order to determine whetreundertaking is a controlling undertaking shallthe law
of the Member State which governs that undertaking.

Where the law governing that undertaking is not tfaa Member State, the law applicable shall keldw of

the Member State within whose territory the repnéstive of the undertaking or, in the absence ahsa
representative, the central management of the gumgertaking which employs the greatest number of
employees is situated.

7. Where, in the case of a conflict of laws in #pplication of paragraph 2, two or more undertakifrgm a
group satisfy one or more of the criteria laid dawithat paragraph, the undertaking which satigfiescriterion
laid down in point (c) thereof shall be regardedtss controlling undertaking, without prejudicepmof that
another undertaking is able to exercise a domimmdinence.

SECTION lI

ESTABLISHMENT OF A EUROPEAN WORKS COUNCIL OR AN EMBPYEE INFORMATION AND
CONSULTATION PROCEDURE

Article 4

Responsibility for the establishment of a Europ@#mks Council or an employee information and cotagian
procedure

1. The central management shall be responsibleréating the conditions and means necessary fadtimg-
up of a European Works Council or an informatiod aansultation procedure, as provided for in Adit(2), in
a Community-scale undertaking and a Community-sgadap of undertakings.

2. Where the central management is not situatesl lember State, the central management’s representa
agent in a Member State, to be designated if nacgshall take on the responsibility referredrit@aragraph 1.

In the absence of such a representative, the mareajeof the establishment or group undertaking ewipd
the greatest number of employees in any one MerSkete shall take on the responsibility referrednto
paragraph 1.

3. For the purposes of this Directive, the repriedeme or representatives or, in the absence of suth
representatives, the management referred to isgbend subparagraph of paragraph 2, shall be edjaithe
central management.

4. The management of every undertaking belonginthéoCommunity-scale group of undertakings and the
central management or the deemed central managenirih the meaning of the second subparagraph of
paragraph 2 of the Community-scale undertakingrou of undertakings shall be responsible for alitgi and
transmitting to the parties concerned by the appibo of this Directive the information requiredrfo
commencing the negotiations referred to in ArtigJeand in particular the information concerning steeicture

of the undertaking or the group and its workfofieis obligation shall relate in particular to timéarmation on

the number of employees referred to in Article gLiand (c).
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Article 5
Special negotiating body

1. In order to achieve the objective set out irddet1(1), the central management shall initiatgatiations for
the establishment of a European Works Council orirdormation and consultation procedure on its own
initiative or at the written request of at leasO ¥Imployees or their representatives in at leastumdertakings
or establishments in at least two different Menfi@ites.

2. For this purpose, a special negotiating bodil bleaestablished in accordance with the followgnugdelines:

(a) The Member States shall determine the methde tesed for the election or appointment of the bes of
the special negotiating body who are to be elestexbpointed in their territories.

Member States shall provide that employees in uaki@gs and/or establishments in which there are no
employees’ representatives through no fault ofrtbgin, have the right to elect or appoint membédrshe
special negotiating body.

The second subparagraph shall be without prejuticenational legislation and/or practice laying down
thresholds for the establishment of employee remtasion bodies.

(b) The members of the special negotiating bodyl $feaelected or appointed in proportion to the bemof
employees employed in each Member State by the Qmityrscale undertaking or Community-scale group of
undertakings, by allocating in respect of each Men&iate one seat per portion of employees emplioyttat
Member State amounting to 10 %, or a fraction thieief the number of employees employed in allMeamber
States taken together;

(c) The central management and local managementttendompetent European workers’ and employers’
organisations shall be informed of the compositidnthe special negotiating body and of the startthaf
negotiations.

3. The special negotiating body shall have the ta#séletermining, with the central management, bittem
agreement, the scope, composition, functions, ana tof office of the European Works Council(s) be t
arrangements for implementing a procedure forrnfaination and consultation of employees.

4. With a view to the conclusion of an agreemen&éonordance with Article 6, the central managenséiatl
convene a meeting with the special negotiating bbdhall inform the local managements accordingly

Before and after any meeting with the central mansnt, the special negotiating body shall be entitb meet
without representatives of the central managemeinglpresent, using any necessary means for corgation.

For the purpose of the negotiations, the specigbtieing body may request assistance from expurits
choice which can include representatives of comnmpaexrognised Community-level trade union orgaiosat
Such experts and such trade union representatisgdbepresent at negotiation meetings in an advismpacity
at the request of the special negotiating body.

5. The special negotiating body may decide, byeastl two-thirds of the votes, not to open negatietiin
accordance with paragraph 4, or to terminate tigetietions already opened.

Such a decision shall stop the procedure to comcthd agreement referred to in Article 6. Wherehsac
decision has been taken, the provisions in Anrehall not apply.

A new request to convene the special negotiatindybmay be made at the earliest two years after the
abovementioned decision unless the parties contéagedown a shorter period.

6. Any expenses relating to the negotiations reteto in paragraphs 3 and 4 shall be borne by émérad
management so as to enable the special negotladohgto carry out its task in an appropriate manner
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In compliance with this principle, Member Statesyrfey down budgetary rules regarding the operatibthe
special negotiating body. They may in particularifithe funding to cover one expert only.

Article 6
Content of the agreement

1. The central management and the special negumtiatidy must negotiate in a spirit of cooperatidtin\a view
to reaching an agreement on the detailed arrangsnfienimplementing the information and consultatiaf
employees provided for in Article 1(1).

2. Without prejudice to the autonomy of the partie® agreement referred to in paragraph 1 andtefiein
writing between the central management and theiapeegotiating body shall determine:

(a) the undertakings of the Community-scale grotiprmlertakings or the establishments of the Comtyuni
scale undertaking which are covered by the agreemen

(b) the composition of the European Works Courtb#, number of members, the allocation of seat#gakto
account where possible the need for balanced rueion of employees with regard to their actbgti
category and gender, and the term of office;

(c) the functions and the procedure for informat&md consultation of the European Works Council el
arrangements for linking information and consuttatdof the European Works Council and national eyg#o
representation bodies, in accordance with the jplies set out in Article 1(3);

(d) the venue, frequency and duration of meetifigheoEuropean Works Council;

(e) where necessary, the composition, the appoirtpr@cedure, the functions and the procedurakrafethe
select committee set up within the European WordsrCil;

(f) the financial and material resources to becalted to the European Works Council;

(9) the date of entry into force of the agreememnt s duration, the arrangements for amendingioninating
the agreement and the cases in which the agreeshalhbe renegotiated and the procedure for itsgetiation,
including, where necessary, where the structutbefCommunity-scale undertaking or Community-scateip
of undertakings changes.

3. The central management and the special negufiatbdy may decide, in writing, to establish onermre
information and consultation procedures insteaa Btiropean Works Council.

The agreement must stipulate by what method thdogeegs’ representatives shall have the right totnee
discuss the information conveyed to them.

This information shall relate in particular to tsaational questions which significantly affect wenk interests.

4. The agreements referred to in paragraphs 2 astthlB not, unless provision is made otherwisesetimerbe
subject to the subsidiary requirements of Annex |.

5. For the purposes of concluding the agreemefasreel to in paragraphs 2 and 3, the special natiyagi body
shall act by a majority of its members.
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Article 7
Subsidiary requirements

1. In order to achieve the objective set out inidtet 1(1), the subsidiary requirements laid down thg
legislation of the Member State in which the cdntranagement is situated shall apply:

- where the central management and the speciatiatigg body so decide,

- where the central management refuses to commmeg#iations within six months of the request neférto in
Article 5(1),

or

- where, after three years from the date of thigiest, they are unable to conclude an agreemdaidagown in
Article 6 and the special negotiating body hastakén the decision provided for in Article 5(5).

2. The subsidiary requirements referred to in panaty 1 as adopted in the legislation of the MenStates must
satisfy the provisions set out in Annex I.

SECTION 1l

MISCELLANEOUS PROVISIONS
Article 8

Confidential information

1. Member States shall provide that members ofiagpeegotiating bodies or of European Works Cownaihd
any experts who assist them are not authoriseevieat any information which has expressly beenigem/to
them in confidence.

The same shall apply to employees’ representativethe framework of an information and consultation
procedure.

That obligation shall continue to apply, whereves persons referred to in the first and second aalgpaphs
are, even after the expiry of their terms of office

2. Each Member State shall provide, in specifiesand under the conditions and limits laid dowmétjonal
legislation, that the central management situateitkiterritory is not obliged to transmit inforr@at when its
nature is such that, according to objective cateiti would seriously harm the functioning of thedertakings
concerned or would be prejudicial to them.

A Member State may make such dispensation sulgemidr administrative or judicial authorisation.

3. Each Member State may lay down particular piomis for the central management of undertakingisin
territory which pursue directly and essentially #im of ideological guidance with respect to infation and
the expression of opinions, on condition thathat date of adoption of this Directive such partcyirovisions
already exist in the national legislation.

Article 9
Operation of the European Works Council and therinfition and consultation procedure for workers

The central management and the European Works @almatl work in a spirit of cooperation with duegard
to their reciprocal rights and obligations.

The same shall apply to cooperation between th&ratemanagement and employees’ representativelein t
framework of an information and consultation pragedfor workers.

30



Article 10
Role and protection of employees’ representatives

1. Without prejudice to the competence of otherié®ar organisations in this respect, the membéthe
European Works Council shall have the means redjuiveapply the rights arising from this Directivis,
represent collectively the interests of the empdsyef the Community-scale undertaking or Commusidigie
group of undertakings.

2. Without prejudice to Article 8, the members loé tEuropean Works Council shall inform the represares
of the employees of the establishments or of tlieetakings of a Community-scale group of undertgiar, in
the absence of representatives, the workforce \ahade, of the content and outcome of the infornratmd
consultation procedure carried out in accordandk this Directive.

3. Members of special negotiating bodies, membeEsioopean Works Councils and employees’ repretigatsa
exercising their functions under the procedurerreteto in Article 6(3) shall, in the exercise bétr functions,
enjoy protection and guarantees similar to thosaviged for employees’ representatives by the nation
legislation and/or practice in force in their cayraf employment.

This shall apply in particular to attendance at tings of special negotiating bodies or European Ré/or
Councils or any other meetings within the framewofkthe agreement referred to in Article 6(3), ahd
payment of wages for members who are on the sfafieo Community-scale undertaking or the Community-
scale group of undertakings for the period of abserecessary for the performance of their duties.

4. In so far as this is necessary for the exemfigbeir representative duties in an internati@ratironment, the
members of the special negotiating body and ofEhepean Works Council shall be provided with firajn
without loss of wages.

Article 11
Compliance with this Directive

1. Each Member State shall ensure that the managerhestablishments of a Community-scale undentaki
and the management of undertakings which form glaa Community-scale group of undertakings which ar
situated within its territory and their employeespresentatives or, as the case may be, emplopabs lay the
obligations laid down by this Directive, regardlegsnvhether or not the central management is sthiatithin
its territory.

2. Member States shall provide for appropriate mmegssin the event of failure to comply with thig@&itive; in
particular, they shall ensure that adequate adtramiiee or judicial procedures are available to ldeahe
obligations deriving from this Directive to be erded.

3. Where Member States apply Article 8, they smmadlke provision for administrative or judicial appea
procedures which the employees’ representatives initiate when the central management requires
confidentiality or does not give information in acdance with that Article.

Such procedures may include procedures designeatect the confidentiality of the information ineption.
Article 12
Relationship with other Community and national ps@mns

1. Information and consultation of the European k&daCouncil shall be linked to those of the naticeraployee
representation bodies, with due regard to the ctenpes and areas of action of each and to theiplescset
out in Article 1(3).
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2. The arrangements for the links between the iméion and consultation of the European Works Cibama
national employee representation bodies shall kebkshed by the agreement referred to in ArticlelBat
agreement shall be without prejudice to the prowisiof national law and/or practice on the infoioratand
consultation of employees.

3. Where no such arrangements have been defineagteement, the Member States shall ensure that the
processes of informing and consulting are conduitteie European Works Council as well as in thiéonal
employee representation bodies in cases where ialexidikely to lead to substantial changes in work
organisation or contractual relations are envisaged

4. This Directive shall be without prejudice to th@ormation and consultation procedures referrednt
Directive 2002/14/EC and to the specific proceduedsrred to in Article 2 of Directive 98/59/EC aAdicle 7
of Directive 2001/23/EC.

5. Implementation of this Directive shall not bdfisient grounds for any regression in relationthe situation
which already prevails in each Member State aneliation to the general level of protection of wenkin the
areas to which it applies.

Article 13
Adaptation

Where the structure of the Community-scale undertgkr Community-scale group of undertakings change
significantly, and either in the absence of pravisi established by the agreements in force orérettent of
conflicts between the relevant provisions of twonmrre applicable agreements, the central managesheiit
initiate the negotiations referred to in Articleoh its own initiative or at the written request aif least 100
employees or their representatives in at leastumeertakings or establishments in at least twedsfit Member
States.

At least three members of the existing Europeankg/@ouncil or of each of the existing European WWork
Councils shall be members of the special negogaltiody, in addition to the members elected or apgpdi
pursuant to Article 5(2).

During the negotiations, the existing European Wadlouncil(s) shall continue to operate in accordanith
any arrangements adapted by agreement betweerethbears of the European Works Council(s) and th&alen
management.

Article 14
Agreements in force

1. Without prejudice to Article 13, the obligatioassing from this Directive shall not apply to Camnity-scale
undertakings or Community-scale groups of undemtgskin which, either

(a) an agreement or agreements covering the emtirkforce, providing for the transnational inforriegt and
consultation of employees have been concluded potgo Article 13(1) of Directive 94/45/EC or Atigc3(1)

of Directive 97/74/EC, or where such agreements aaljgsted because of changes in the structure eof th
undertakings or groups of undertakings;

or

(b) an agreement concluded pursuant to Article ®ioéctive 94/45/EC is signed or revised betweedube
2009 and 5 June 2011.

The national law applicable when the agreemengisesl or revised shall continue to apply to theastakings
or groups of undertakings referred to in pointdb)he first subparagraph.
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2. Upon expiry of the agreements referred to irageaph 1, the parties to those agreements mayedgxidly
to renew or revise them. Where this is not the ,dageprovisions of this Directive shall apply.

Article 15
Report

No later than 5 June 2016, the Commission shalbrtefp the European Parliament, the Council and the
European Economic and Social Committee on the im@igation of this Directive, making appropriate
proposals where necessary.

Article 16
Transposition

1. Member States shall bring into force the lawgutations and administrative provisions necessacpmply
with Article 1(2), (3) and (4), Article 2(1), pomt(f) and (g), Articles 3(4), Article 4(4), Articlg(2), points (b)
and (c), Article 5(4), Article 6(2), points (b),)(de) and (g), and Articles 10, 12, 13 and 14ywel as Annex |,
point 1(a), (c) and (d) and points 2 and 3, norldtan 5 June 2011 or shall ensure that manageamentabour
introduce on that date the required provisions by of agreement, the Member States being obligeaki® all
necessary steps enabling them at all times to gteahe results imposed by this Directive.

When Member States adopt those provisions, they abratain a reference to this Directive or be anpanied
by such a reference on the occasion of their affipublication. They shall also include a statemituait
references in existing laws, regulations and adstriative provisions to the directive repealed kg fhirective
shall be construed as references to this Directd@mber States shall determine how such referent¢e be
made and how that statement is to be formulated.

2. Member States shall communicate to the Commmigie text of the main provisions of national lavwieh
they adopt in the field covered by this Directive.

Article 17
Repeal

Directive 94/45/EC, as amended by the Directivet®dl in Annex I, Part A, is repealed with effecni 6 June
2011 without prejudice to the obligations of thervber States relating to the time limit for transpos into
national law of the Directives set out in AnnexRhart B.

References to the repealed Directive shall be noedtas references to this Directive and shall dzel rin
accordance with the correlation table in Annex Ill.

Article 18
Entry into force

This Directive shall enter into force on the 20ty dollowing its publication in the Official Jourhaf the
European Union.

Article 1(1), (5), (6) and (7), Article 2(1), pom{a) to (e), (h) and (i), Article 2(2), Article$13, (2), (3), (5), (6)
and (7), Article 4(1), (2) and (3), Article 5(18)( (5) and (6), Article 5(2), point (a), Articld®, Article 6(2),
points (a), (d) and (f), and Article 6(3), (4) aftJ, and Articles 7, 8, 9 and 11, as well as Anheoint 1(b), (e)
and (f), and points 4, 5 and 6, shall apply frodufie 2011.
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Article 19

Addressees

This Directive is addressed to the Member States.
Done at Strasbourg, 6 May 2009.

For the European Parliament

The President

H.-G. Péttering

For the Council

The President

J. Kohout

[1] Opinion of 4 December 2008 (not yet publishedhie Official Journal).

[2] Opinion of the European Parliament of 16 DecemP008 (not yet published in the Official Journatyd
Council Decision of 17 December 2008.

[3] OJ L 254, 30.9.1994, p. 64.
[4] OJ L 80, 23.3.2002, p. 29.
[5] OJ L 225, 12.8.1998, p. 16.
[6] OJ L 82, 22.3.2001, p. 16.

[7] Council Directive 97/74/EC of 15 December 19&tending, to the United Kingdom of Great Britaimda
Northern Ireland, Directive 94/45/EC on the esttbtient of a European Works Council or a procedare i
Community-scale undertakings and Community-scadeigs of undertakings for the purposes of informang
consulting employees (OJ L 10, 16.1.1998, p. 22).

[8] OJ C 321, 31.12.2003, p. 1.
[9] OJ L 24, 29.1.2004, p. 1.
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ANNEX |

SUBSIDIARY REQUIREMENTS

(referred to in Article 7)

1. In order to achieve the objective set out inddet1(1) and in the cases provided for in Arti@lgl), the
establishment, composition and competence of afearm Works Council shall be governed by the foltayi
rules:

(a) The competence of the European Works Counall Bk determined in accordance with Article 1(3).

The information of the European Works Council shelhte in particular to the structure, economid inancial
situation, probable development and production salés of the Community-scale undertaking or grofip o
undertakings. The information and consultationhef European Works Council shall relate in partictdathe
situation and probable trend of employment, investis, and substantial changes concerning orgamisati
introduction of new working methods or productiomgesses, transfers of production, mergers, cutsbac
closures of undertakings, establishments or impbgarts thereof, and collective redundancies.

The consultation shall be conducted in such a Wwaythe employees’ representatives can meet witteehtral
management and obtain a response, and the reasdhatfresponse, to any opinion they might express

(b) The European Works Council shall be compose@&mployees of the Community-scale undertaking or
Community-scale group of undertakings elected opoaped from their number by the employees’
representatives or, in the absence thereof, bgrtiee body of employees.

The election or appointment of members of the EemopNorks Council shall be carried out in accordamith
national legislation and/or practice;

(c) The members of the European Works Council dtmlelected or appointed in proportion to the nunafe
employees employed in each Member State by the Qmmtiyrscale undertaking or Community-scale group of
undertakings, by allocating in respect of each Men&iate one seat per portion of employees emplioyttat
Member State amounting to 10 %, or a fraction thieref the number of employees employed in allMember
States taken together;

(d) To ensure that it can coordinate its activjttae European Works Council shall elect a seleotrittee from
among its members, comprising at most five membeatéch must benefit from conditions enabling it to
exercise its activities on a regular basis.

It shall adopt its own rules of procedure;

(e) The central management and any other more ppat® level of management shall be informed of the
composition of the European Works Council;

(f) Four years after the European Works Counadilsgblished it shall examine whether to open natjotis for
the conclusion of the agreement referred to inchetié or to continue to apply the subsidiary reguients
adopted in accordance with this Annex.

Articles 6 and 7 shall apply, mutatis mutandisa flecision has been taken to negotiate an agreementding
to Article 6, in which case "special negotiatingligbshall be replaced by "European Works Council".

2. The European Works Council shall have the righineet with the central management once a yedreto
informed and consulted, on the basis of a repaivdrup by the central management, on the progretiseo
business of the Community-scale undertaking or Conity-scale group of undertakings and its prospddte
local managements shall be informed accordingly.
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3. Where there are exceptional circumstances dsidas affecting the employees’ interests to a icarable

extent, particularly in the event of relocationke tclosure of establishments or undertakings olectble

redundancies, the select committee or, where nlo soimmittee exists, the European Works Councill $tzale

the right to be informed. It shall have the righinieet, at its request, the central managemeanyother more
appropriate level of management within the Comnusitale undertaking or group of undertakings havigsg
own powers of decision, so as to be informed amdwited.

Those members of the European Works Council wha Heeen elected or appointed by the establishments
and/or undertakings which are directly concernedhgycircumstances or decisions in question shedl lhave
the right to participate where a meeting is orgashiwith the select committee.

This information and consultation meeting shalktakace as soon as possible on the basis of at mnaovn up

by the central management or any other approplestd of management of the Community-scale undattak
or group of undertakings, on which an opinion maydelivered at the end of the meeting or withieaspnable
time.

This meeting shall not affect the prerogativeshef tentral management.

The information and consultation procedures pravifier in the above circumstances shall be carrietd o
without prejudice to Article 1(2) and Article 8.

4. The Member States may lay down rules on theiolgadf information and consultation meetings.

Before any meeting with the central managementEtlm@pean Works Council or the select committeegrerh
necessary enlarged in accordance with the secaoragjna@h of point 3, shall be entitled to meet withthe
management concerned being present.

5. The European Works Council or the select conemithay be assisted by experts of its choice, farsas this
is necessary for it to carry out its tasks.

6. The operating expenses of the European Works€llahall be borne by the central management.

The central management concerned shall providemémbers of the European Works Council with such
financial and material resources as enable thgmerorm their duties in an appropriate manner.

In particular, the cost of organising meetings anénging for interpretation facilities and the @menodation
and travelling expenses of members of the Eurojéanks Council and its select committee shall be yethe
central management unless otherwise agreed.

In compliance with these principles, the Membetedtanay lay down budgetary rules regarding theaijmer of
the European Works Council. They may in particlifait funding to cover one expert only.
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ANNEX I

PART A

Repealed Directive with its successive amendmé
(referred to in Article 17)

Council Dir. 94/45/EC | (OJ L 254, 30.9.1994, p) p4
Council Dir. 97/74/EC | (OJ L 10, 16.1.1998, p. R2)
Council Dir. 2006/109/EC | (OJ L 363, 20.12.2006416) |

PART B

2rtgne limits for transposition into national law

(referred to in Article 17)
Directive | Time limit for transposition |

94/45/EC | 22.9.1996 |
97/74/EC | 15.12.1999 |
2006/109/EC | 1.1.2007 |

ANNEX I

Correlation table

Directive 94/45/EC | This Directive |

Correlation table

Directive 94/45/EC | This Directive |

Article 1(1) | Article 1(2) |

Article 1(2) | Article 1(2), first sentence |

— | Article 1(2), second sentence |

— | Article 1(3) and (4) |

Article 1(3) | Article 1(5) |

Article 1(4) | Article 1(6) |

Article 1(5) | Article 1(7) |

Article 2(1)(a) to (e) | Article 2(1)(a) to (e) |

— | Article 2(1)(f) |

Article 2(1)(f) | Article 2(1)(g) |

Article 2(1)(g) and (h) | Article 2(1)(h) and (i) |
Article 2(2) | Article 2(2) |

Article 3 | Article 3 |

Article 4(1)(2) and (3) | Article 4(1)(2) and (3) |
Article 11(2) | Article 4(4) |

Article 5(1) and (2)(a) | Article 5(1) and (2)(a) |
Article 5(2)(b) and (c) | Article 5(2)(b) |

Article 5(2)(d) | Article 5(2)(c) |

Article 5(3) | Article 5(3) |

Article 5(4),
subparagraph |

first subparagraph | Article 5(4), rsti

— | Article 5(4), second subparagraph |

Article 5(4), second subparagraph | Article 5(dhjrd
subparagraph |

Article 5(5) and (6) | Article 5(5) and (6) |
Article 6(1) and (2)(a) | Article 6(1) and (2)(a) |
Article 6(2)(b) | Article 6(2)(b) |

Article 6(2)(c) | Article 6(2)(c) |

Article 6(2)(d) | Article 6(2)(d) |

— | Article 6(2)(e) |

Article 6(2)(e) | Article 6(2)(f) |

Article 6(2)(f) | Article 6(2)(g) |

Article 6(3)(4) and (5) | Article 6(3)(4) and (5) |
Article 7 | Article 7 |

Article 8 | Article 8 |

Article 9 | Article 9

— | Article 10(1) and (2) |

Article 10 | Article 10(3) |

— | Article 10(4) |
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Article 11(1) | Article 11(2) | Annex | Annex | |
Article 11(2) | Article 4(4) | Point 1, introductory wording | Point 1, introductd
wording |
Article 11(3) | Article 11(2) |
Point 1(a) (partly) and point 2, second paragrgmntly) |
Article 11(4) | Article 11(3) | Point 1(a) (partly) |
Article 12(1) and (2) | — | Point 1(b) | Point 1(b) |
— | Article 12(1) to (5) | Point 1(c) (partly) and point 1(d) | Point 1(c) |
— | Article 13 | Point 1(c) (partly) | Point 1(d) |
Article 13(1) | Article 14(1) | Point 1(e) | Paint 1(e) |
Article 13(2) | Article 14(2) | Point 1(f) | Point 1(f) |
— | Article 15 | Point 2, first paragraph | Point 2 |
Article 14 | Article 16 | Point 3 | Point 3 |
— | Article 17 | Point 4 | Point 4 |
— | Article 18 | Point5 | — |
Article 16 | Article 19 | Point 6 | Point 5 |
Point 7 | Point 6 |
— | Annexes Il and Il |

TEXTS ON THE SDA WEBSITE

The presentations by the contributors -Claudio Sottile -Buzzi— Unichem Michael Stein- EWC Deutsche
Bank; Vera Glassner and Béla Galgocziuropean Trade Union Institut&velyne Pichot -European
Commission Filip Dorssemont LUCL - FNRSand Jan CremersPES Group-during this “EWC Recast
Directive” Conference are downloadable from the SDAvebsite. In addition to the English version, this
report is also downloadable in other languages: Ench, German, Polish and Czech on the SDA website
(www.sda-asbl.org.
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